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ACCIDENT AND MISTAKE. 
See Equiry, 2, 6. 


ACCOUNTS AND ACCOUNTING 


See Contracts, 1, 2; 
INDIANS, 7; 
PRINCIPAL AND SURETY, 3. 


ACTIONS. 

Bad faith in bringing; effect of subsequent adverse decision of issues in 
another action. 

A plaintiff is not to be charged with bad faith in bringing an action 
simply because after it was commenced the same issue was raised 
and decided adversely in an action between other parties. Wheeler 
v. Denver, 342. 


See Courts, 1; EXTRADITION, 5; 
Emp.oyers’ Liasitity Act, 7; JURISDICTION; 
Equity, 1, 5, 6; Loca Law (Colo.). 


ACTS OF CONGRESS. 


Anti-trust Act of July 2, 1890, 26 Stat. 209, c. 647 (see Anti-Trust 
Act): Nash v. United States, 373. 

Army AND Navy.—Act of June 29, 1906, 34 Stat. 553, c. 3590 (see 
Army and Navy, 1): Morse v. United States, 208. Act of August 3, 
1861, § 23, 12 Stat. 287, c. 42 (see Army and Navy, 1): Jb. Rev. 
Stat., § 1558 (see Army and Navy, 1): Jb. 

Bankruptcy Act of July 1, 1898, 30 Stat. 544, c. 541 (see Bankruptcy, 
10, 13): Continental Trust Co. v. Chicago Title Co., 435; Studley v. 
Boylston National Bank, 523. Section 67f (see Bankruptcy, 7, 8): 
Chicago, B. & Q. Ry. Co. v. Hall, 511. Section 68a (see Bankruptcy, 
17, 19): Studley v. Boylston National Bank, 523; Continental Trust 
Co. v. Chicago Title Co., 435. Section 70b (see Bankruptcy, 16): 
Roberts v. Howard, 254. Section 70f (see Bankruptcy, 6): Chicago, 
B. & Q. Ry. Co. v. Hall, 511. 
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Conrracts.—Act of April 23, 1904, 33 Stat. 268 (see Contracts, 4): 
Barry v. United States, 47. 

Copyricuts.—Rev. Stat., § 4952 (see Patents, 8): Bauer v. O’Don- 
nell, 1. 

CriminaL APPEALS Act of March 2, 1907, 34 Stat. 1246, c. 2564 (see 
Jurisdiction, A 12): United States v. Adams Express Co., 381. 
CriminaL Law.—Rev. Stat., § 5440 (see Anti-Trust Act, 4): Nash v. 

United States, 373. 

Customs Duties.—Act of June 30, 1906, 34 Stat. 636, c. 3912 (see 
Philippine Islands, 5): MacLeod v. United States, 416. 

District or CoLumBia.—Act of March 3, 1891, 26 Stat. 1062, c. 
546 (see District of Columbia, 1): District of Columbia v. Petty, 
593. 

Emptoyers’ Liapitiry Act.—(See Employers’ Liability Act): St. 
Louis, S. F. & T. Ry. Co. v. Seale, 156. 

ExTRADITION.—Act of August 3, 1882, § 3, 22 Stat. 215, c. 378 (see 
Extradition, 7, 8): Charlton v. Kelly, 447. 

HospPITaLs AND AsyLuMs.—Rev. Stat., § 4825 (see Claims Against the 
United States, 2): National Home v. Parrish, 494. 

Hours or Service Law of March 4, 1907, 34 Stat. 1415, c. 2939 (see 
Hours of Service Law): St. Louis, I. M. & S. Ry. Co. v. McWhirter, 
265. 

Inptans.—Act of January 14, 1889, 25 Stat. 642, c. 24 (see Indians, 2, 
6, 7): United States v. Mille Lac Chippewa Indians, 498. Rev. 
Stat., § 2139, as amended by acts of July 23, 1892, 27 Stat. 260, 
c. 234, and January 30, 1897, 29 Stat. 506, c. 109 (see Indians, 5): 
United States v. Wright, 226. 

INTERSTATE CommercE.—Act of June 29, 1906, 34 Stat. 584, c. 3591 
(see Interstate Commerce, 2): United States v. Adams Express Co., 
381. Act of February 4, 1887, 24 Stat. 379, c. 104 (see Interstate 
Commerce, 2): Jb. 

JuDICcIARY.—Judicial Code of 1911, § 237 (see Jurisdiction, A 5): St. 
Louis, I. M. & S. Ry. Co. v. McWhirter, 265. Act of March 3, 
1893, 27 Stat. 751, c. 225 (see Bankruptcy, 9, 15): Robertson v. 
Howard, 254. Act of March 3, 1891, 26 Stat. 826, c. 517 (see Prac- 
tice and Procedure, 10): Chicago, R. I. & P. Ry. Co. v. Brown, 317. 
Act of March 3, 1887, 24 Stat. 552, c. 373, as amended August 13, 
1888, 25 Stat. 433, c. 866 (see Attachment, 2, 3): Big Vein Coal Co. 
v. Read, 31. Act of April 7, 1874, 18 Stat. 27, c. 80, § 2 (see Juris- 
diction, A 9): Citizens’ National Bank v. Davisson, 212. Rev. Stat., 
§ 709 (see Jurisdiction, A 1, 2, 3): Dill v. Ebey, 199; (see Jurisdic- 
tion, A 4, 5): St. Louis, I. M. & S. Ry. Co. v. McWhirter, 265. Sec- 
tion 723 (see Jurisdiction, A 1): Dill v. Ebey, 199; (see Jurisdiction, 
D 3): Singer Sewing Machine Co. v. Benedict, 481; (see Courts, 1): 
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Dill v. Ebey, 199. Section 915 (see Attachment, 2): Big Vein Coal 
Co. v. Read, 31. Chapter 18 (see Courts, 1): Dill v. Ebey, 199. 

Marts.—Act of August 24, 1912, 37 Stat. 539, c. 389 (see Mails, 3): 
Lewis Publishing Co. v. Morgan, 288. 

NAVIGABLE Waters.—Act of March 3, 1909, 35 Stat. 815, c. 264 (see 
Navigable Waters, 6): United States v. Chandler-Dunbar Co., 53. 
Act of March 3, 1899, 30 Stat. 1151, c. 425 (see Res Judicata): 
United States v. Baltimore & Ohio R. R. Co., 244.‘ 

OKLAHOMA ENABLING Act of June 16, 1906, 34 Stat. 267, c. 3335 (see 
Indians, 5): United States v. Wright, 226. 

Patents.—Rev. Stat., § 4884 (see Patents, 8): Bauer v. O’Donnell, 1. 

Pusuic Lanps.—Act of July 22, 1854, 10 Stat. 308, c. 103 (see Public 
Lands, 3): Bond v. Barela, 488. 

Post Orrice DerpartmMenT.—Act of August 24, 1912, § 2, 37 Stat. 539, 
c. 389 (see Constitutional Law, 16): Lewis Publishing Co. v. Mo 
gan, 288. 

Rec.aMatTion Act of June 17, 1902, 32 Stat. 388, c. 1093 (see Reclama- 
tion of Arid Lands): Swigart v. Baker, 187. 

SaFetTy APPLIANCE Acts of March 2, 1893, 27 Stat. 531, c. 196, and 
March 2, 1903, 32 Stat. 943, c. 976 (see Safety Appliance Acts): 
Chicago, R. I. & P. Ry. Co. v. Brown, 317. 

TarirF Act of October 1, 1890, § 36, 26 Stat. 567, c. 1244 (see Criminal 
Law): United States v. Shelley, 239. 

GENERALLY.—See INDIANS, 1. 


: ADMINISTRATION. 
See BANKRUPTCY, 9, 20. 


AMENDMENT OF PLEADING. 
See PRACTICE AND PROCEDURE, 1. 


AMENDMENTS TO CONSTITUTION 


Fifth—See ConsTITUTIONAL Law, 16; 
EMINENT DoMaIN; 
First.—See ConstTITUTIONAL Law, 16; 
Fourteenth.—See ConstITUTIONAL Law; 
JURISDICTION, A 7. 


ANTI-TRUST ACT. 


1. Construction; attitude of court. 
This court can see no reason for reading into the Sherman Act more 
than it finds there. Nash v. United States, 373. 
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2. Criminal provisions; conspiracy; sufficiency of indictment. 

It is not necessary for an indictment under the Sherman Act to allege 
or prove that all the conspirators proceeded against are traders. 
(Loewe v. Lawlor, 208 U. 8. 274.) Ib. 


3. Criminal provisions; conspiracy; indictment; sufficiency of evidence 
under. 

Where the indictment under the Sherman Act alleges numerous 
methods employed by the defendants to accomplish the purpose to 
restrain trade, it is not necessary, in order to convict, to prove 
every means alleged, but it is error to charge that a verdict may 
be permitted on any one of them when some of them would not 
warrant a finding of conspiracy. Ib. 


4. Criminal provisions; conspiracies within; sufficiency of indictment. 

The Sherman Act punishes the conspiracies at which it is aimed on the 
common law footing and does not make the doing of any act other 
than the act of conspiring a condition of liability. In this respect 
it differs from § 5440 and the indictment need not aver overt acts 
in furtherance of the conspiracy. Brown v. Elliott, 225 U. S. 392, 
distinguished. Jb. 


5. Criminal provisions; uncertainty as to prohibitions. 

In many instances a man’s fate depends upon his rightly estimating, 
that is as the jury subsequently estimates it, some matter of degree, 
and there is no constitutional difficulty in the way of enforcing the 
criminal provisions of the Sherman Anti-Trust Act on the ground of 
uncertainty as to the prohibitions. Jb. 


APPEAL AND ERROR. 

1. Appeal from Circuit Court of Appeals; sufficiency of involution of con- 
stitutional questions. 

While the jurisdiction of the Circuit Court in a case where diverse 
citizenship exists may also rest upon the fact that the case is one 
arising under the Constitution of the United States, in which case 
there is an appeal from the judgment of the Circuit Court of Ap- 
peals, that is not the case where the alleged infractions of the Con- 
stitution are without color of merit, or are anticipatory of defend- 
ant’s defense. Denver v. New York Trust Co., 123. 


2. Finality of decree for purposes of. 

The test of finality of a decree for the purposes of appeal to this court 
is the face of the decree itself, and unless it is final the appeal will 
not lie. Paducah v. East Tennessee Telephone Co., 476. 
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3. Finality of decree continuing injunction, for purposes of appeal. 

A decree which continues an injunction against a municipality unless 
it adopts an ordinance specified therein held not final prior to the 
passage of the ordinance or declaration not to do so, and appeal 
dismissed as premature. Ib. 

See Courts, 3; JURISDICTION; 
EXTRADITION, 11; = PRAcTICE AND PROCEDURE. 


APPEARANCE. 
See ATTACHMENT, 1, 4. 


ARMY AND NAVY. 

1. Naval officers; retirement of; pay to which entitled. 

A naval officer who had been retired under § 23 of the act of 1861 for 
disability not originating in the line of duty and afterwards trans- 
ferred to the three-quarter pay list under § 1558, Rev. Stat., by 
authority of a special act of Congress, held, not entitled to advanced 
pay to which officers retired on account of wounds or disability 
incident to the service are entitled under the act of June 29, 1906. 
Morse v. United States, 208. 


2. Naval officers; retirement; effect of special act of Congress to change 
status. 

There being nothing in the record to show that any injustice was done 
by the Retiring Board in retiring an officer of the navy for dis- 
ability not originating in the line of duty, a special act of Congress 
subsequently passed for his relief and placing him on a list by 
which he receives increased pay, will not be construed as one re- 
lieving him from wrong and injustice and giving him the benefits 
of officers retired for disabilities incident to the service. Ib. 


ASSESSMENT OF BENEFITS. 


See RECLAMATION OF ArIp LANDS; 
Sraroutes, A 2. 


ASSUMPTION OF RISK. 
See Instructions To Jury, 1. 


ATTACHMENT. 


1. Jurisdiction of Circuit Court to issue. 

A Circuit Court of the United States has no jurisdiction to issue an 
order of attachment in a case where no personal service can be had 
upon the defendant and where there has been no personal appear- 
ance in the action. Big Vein Coal Co. v. Read, 31. 











640 INDEX. 


2. Jurisdiction of Circuit Court; effect of § 915, Rev. Stat., and act of 
March 3, 1887, as amended. 

Neither under § 915, Rev. Stat., nor under any provision of the act 
of. March 3, 1887, as amended August 13, 1888, can the auxiliary 
remedy by attachment be had in a Circuit Court of the United 
States where that court cannot obtain jurisdiction over the de- 
fendant personally. Jb. 


3. Jurisdiction of Federal courts to grant; non-service of defendant; effect 
of act of March 3, 1887, as amended. 

This court will not construe an amendment to the judiciary statute 
as making such a radical change as granting a new remedy unless 
provision is clearly made for making the remedy effective; and so 
held, that as Congress did not in the act of March 3, 1887, as 
amended August 13, 1888, make any provision for service by pub- 
lication, the act will not, be construed as giving jurisdiction to 
Federal courts to grant attachments in cases where the defendant 
cannot be served. Ib. 


4. Jurisdiction of Federal courts to grant; effect of special appearance of 
defendant. 

In the Federal courts an appearance may be made for the sole purpose 
of raising jurisdictional questions without thereby submitting to 
the jurisdiction of the court over the action; and where, as in this 
case, no issue involving the merits was made, a special appearance 
to object to the jurisdiction does not give the court jurisdiction to 
issue an attachment. Ib. 


5. Incidental nature of; power of Federal courts to issue. 

An attachment is still but an incident to a suit and unless jurisdiction 
can be obtained over the defendant, his estate cannot be attached 
in a Federal court. Jb. 


BANKRUPTCY. 

1. Assets; property wrongfully converted as. 

No creditor of the bankrupt can demand that the estate of the bank- 
rupt be augmented by the wrongful conversion of property of an- 
other, or the application to the general estate of property which 
never rightfully belonged to the bankrupt. Gorman v. Littlefield, 
19. 


2. Brokers; right of customers to stock certificates; materiality of identity 
of certificates. 
Where the trustee of a bankrupt broker finds in the estate certificates 
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for shares of a particular stock legally subject to the demand of the 
customer for whom shares of that stock were bought by the bank- 
rupt, the customer is entitled to the same although the certificates 
may not be the identical ones purchased for him. (Richardson v. 
Shaw, 209 U.S. 365.) Ib. 


3. Brokers; right of customers to stock certificates; presumption as to 
identity of certificates. 

Where there are in the bankrupt’s possession certificates for enough 
shares of a particular stock to satisfy the legal demand of a cus- 
tomer for whom shares of that stock were purchased, and no other 
customer can legally demand any shares of that stock, those 
certificates will be presumed to be the certificates kept by the bank- 
rupt in accordance with his duty so to do to satisfy the demand 
of such customer. Ib. 


4. Brokers; duty to customers to replace securities used; effect to deplete 
estate. 

It is the right and duty of the bankrupt, if he uses securities belonging 
to a customer, to use his own funds to replace such securities with 
others of the same kind, and in so doing he does not deplete the 
estate against his other creditors. Jb. 


5. Brokers; stock certificates in possession of; presumption as to title. 

There is no presumption that certificates of stock in the possession of 
the bankrupt were embezzled or stolen, but there is a presumption 
that such certificates were bought and paid for out of his own funds 
to replace those which he had used belonging to a customer. Jb. 


6. Exemptions under § 70f of Bankruptcy Act; interest of trustee in. 

While title to property exempted under § 70f does not vest in the 
trustee, it does pass to him as part of the bankrupt’s estate for the 
purposes named elsewhere in the statute, including the duty of 
segregation, identification and appraisal. Chicago, B. & Q. Ry. 
Co. v. Hall, 511. 


7. Exemptions under § 67f of Bankruptcy Act; waiver of. 

Section 67f does not defeat rights in exempt property acquired by con- 
tract or waiver of exemption; but where, as in this case, there has 
been no waiver, no rights can be acquired. Lockwood v. Exchange 
Bank, 190 U. S. 294, distinguished. J. 


8. Exempt property; liens on; effect of § 67f of Bankruptcy Act to annul. 
The decisions of the state and lower Federal courts in regard to annul- 
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ment of liens on exempt property have been conflicting, and this 
court now holds that § 67f annuls all such liens obtained within 
four months of the filing of the petition, both as against the prop- 
erty which the trustee takes for benefit of creditors and that which 
may be set aside to the bankrupt as exempt. In re Forbes, 186 
Fed. Rep. 76, approved. Ib. 


9. Jurisdiction of bankruptcy court over estate situated in States other 
than that in which court sits; application of act of 18938, relative to 
sales of real estate. 

The bankruptcy court is not confined in the administration of the 
property of the bankrupt to state or district boundaries; nor is it 
necessary to institute independent or ancillary proceedings in the 
different States in which the bankrupt’s property is situated, or to 
conform to the provisions of the act of 1893 prescribing the method 
of selling real estate under orders and decrees of courts of the 
United States. Robertson v. Howard, 254. 


10. Preferential transfer; what constitutes. 

To constitute a preferential transfer within the meaning of the Bank- 
ruptcy Act of 1898 there must be a parting with the bankrupts’ 
property for the benefit of the creditor and a consequent diminu- 
tion of the bankrupt’s estate. (Newport Bank v. Herkimer Bank, 
225 U.S. 178.) Continental Trust Co. v. Chicago Title Co., 435. 


11. Preferential transfer; consideration in determining. 

In determining whether there has been a preferential payment, the 
nature of the property transferred is not as essential as the facts 
showing exactly what transpired between the parties. Jb. 


12. Preferential transfer; effect of arrangement which does not diminish 
estate of bankrupt. 

The arrangement involved in this action, made between a bank and a 
grain broker, in regard to transferring certificates of deposit held 
as collateral for dealings in grain on the Chicago Board of Trade, 
do not appear to have in any way diminished the estate and held 
not to have amounted to an illegal preference. Jb. 


13. Preferences; status of bank with reference to. 

Nothing in the Bankruptcy Act deprives a bank with which the insol- 
vent is doing business of the rights of any other creditor taking 
money without reasonable cause to believe that a preference will 
result. Studley v. Boylston National Bank, 523. 
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14. Preferences; right of bank to set-off deposits against notes. 

In this case it having been found that the deposits and payments of 
notes were not made to enable the bank to secure a preference by 
the right of set-off, the bank had a right under its agreement to 
set off the deposits against the notes within four months of the 
bankruptcy. (New York County Bank v. Massey, 192 U. 8. 138.) 
Ib. 


15. Sales of real estate; application of act of 1898. 

General Order XVIII in Bankruptcy does not contemplate that the 
act of 1893 be followed in sales of real estate. Robertson v. Howard, 
254. 


16. Sales of real estate; irregularities cured by confirmation. 

After sale of real estate by the trustee and confirmation by the referee, 
lack of appraisal and error of description in published notice are 
mere irregularities cured by the order of confirmation and validated 
under § 70b of the Bankruptcy Act, and the conveyance cannot be 
attacked collaterally. Jb. 


17. Set-offs under § 68a of Bankruptcy Act. 

Section 68a of the Bankruptcy Act did not create the right of set-off 
but recognized its existence and provided a method for its enforce- 
ment even after bankruptcy. Studley v. Boylston National Bank, 
523. 


18. Set-off; right of, under Bankruptcy Act; relation of act to banking. 

The right of set-off is recognized by the Bankruptcy Act and it cannot 
be taken away by construction because of possibility of its abuse; 
nor will the act be so construed by denying such right as to make 
banks hesitate to carry on business and thus produce evils of serious 
consequence. Ib. 


19. Set-offs; purpose of § 68a of Bankruptcy Act to prevent. 

The purpose of § 68a of the Bankruptcy Act is to prevent debtors of 
the bankrupt from acquiring claims against him for use by way of 
set-off and reduction of their indebtedness by way of set-off; but 
the transaction in this case does not come under § 68a. Western 
Tie & Timber Co. v. Brown, 196 U.S. 502, distinguished. Con- 
tinental Trust Co. v. Chicago Title Co., 435. 


20. Trustee’s title; estate vested in; right of administration. 
The effect of adjudication in bankruptcy is to transfer title of all of 
the property of the bankrupt wheresoever situated and vest the 
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same in the trustee, who has the right to administer the same 
under the authority of the court. Robertson v. Howard, 254. 
See CONSTITUTIONAL Law, 17, 18. 


BANKS AND BANKING. 

1. Collections; when collecting and crediting check equivalent to payment 
in usual course. . 

When a bank has performed the dual function of collecting and credit- 
ing a check the transaction is closed; and, in the absence of fraud 
or mutual mistake, the transaction is equivalent to payment in 
usual course as though presented to another bank and paid over 
the counter. (National Bank v. Burkhardt, 100 U.S. 686.) Amer- 
tcan National Bank v. Miller, 517. 


2. Notice to officer; imputation, to bank. 

While knowledge of an officer of a bank of a fact which it is his duty 
to declare, and not his interest to conceal, is to be treated as that 
of the bank; where it is his interest to conceal such knowledge 
the law does not, by a fiction, charge the bank with such knowl- 
edge. Ib. 


3. Notice; knowledge of officer; presumptions as to disclosure to bank. 

There is a presumption that an officer of a bank will disclose his knowl- 
edge of matters which affect the bank and which it is not to his 
personal interest to conceal; and there is also presumption that he 
will not disclose those matters of which he has knowledge and 
which it is his interest to conceal, including his own bankruptcy 
and indebtedness to other banks. Jb. 


4. Notice; imputation to bank of knowledge of officer. 

A bank, on which the president of another bank just before his own 
bankruptcy drew a check in favor of the latter, cannot, after hav- 
ing paid the check by crediting it to the payee bank, cancel the 
credit and retain the money on the ground that the payee bank is 
to be imputed with constructive knowledge of its president’s bank- 
ruptcy. Jb. 

See Bankruptcy, 13, 14, 18; 
Escrow, 2, 3, 4; 
ESTopPPEL. 


BILLS AND NOTES. 
See BANKS AND BANKING, 1. 








— 
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BILLS OF LADING. 
See ComMERCE, 1, 3. 


BONDS. 
See PRINCIPAL AND SURETY. 


BRIDGES. 


See Conaress, Powers of, 2, 3; 
Res JUDICATA. 


BROKERS. 
See BANKRuPTCY, 2, 3, 4, 5; 
EsToPprPeE.L. 


BUILDING CONTRACTS. 
See Contracts, 2. 


BURDEN OF PROOF. 
See CONVEYANCES, 2. 


CARRIERS. 
See EMptoyers’ Liapiuity Aer; RaTEs; 
Hours oF Service Law; Sarety APPLIANCE ACTS; 
INTERSTATE COMMERCE; STATES. 


CASES APPROVED. 
Claflin v. Claflin, 149 Massachusetts, 19, approved in Shelton v. King, 
90. 
In re Forbes, 186 Fed. Rep. 76, approved in Chicago, B. & Q. Ry. Co. 
v. Hall, 511. 
Russell v. American Bell Tel. Co., 180 Massachusetts, 467, approved in 
National Safe Deposit Co. v. Hibbs, 391. 


CASES DISTINGUISHED. 
Boom Co. v. Patterson, 98 U. S. 403, distinguished in McGovern v. New 
York, 363. 
Brown v. Elliott, 225 U. S. 392, distinguished in Nash v. United States, 
373. 
Cashman v. Amador Canal Co., 118 U. §. 58, distinguished in Wheeler 


v. Denver, 342. 
Henry v. Dick Co., 224 U.S. 1, distinguished in Bauer v. O’Donnell, 1. 
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Lockwood v. Exchange Bank, 190 U. 8. 294, distinguished in Chicago, B. 
& Q. Ry. Co. v. Hall, 511. 

Monongahela Navigation Co. v. United States, 148 U. 8. 312, distin- 
guished in Lewis Blue Point Oyster Co. v. Briggs, 82. 

United States v. Heinszen, 206 U. 8. 370, distinguished in MacLeod v. 
United States, 416. 

Western Tie & Timber Co. v. Brown, 196 U. 8. 502, distinguished in 
Continental Trust Co. v. Chicago Title Co., 435. 


CASES FOLLOWED. 


Adams v. Burke, 17 Wall. 453, followed in Bauer v. O’ Donnell, 1. 

American Sugar Refining Co. v. United States, 211 U. S. 155, followed 
in United States v. Prentis, 604. 

Anderson v. Connecticut, 226 U.S. 603, followed in Morse v. Brown, 604. 

Appleby v. Buffalo, 221 U. 8. 524, followed in McGovern v. New York, 
363. ; 

Aspen Mining & Smelting Co. v. Billings, 150 U. 8S. 31, followed in 
Harrington v. Atlantic & Pacific Telegraph Co., 607. 

Backus v. Fort Street Depot, 169 U. S. 557, followed in McGovern v. 
New York, 363. 

Bank v. Lanier, 11 Wall. 369, followed in National Safe Deposit Co. v. 
Hibbs, 391. 

Blair v. Chicago, 201 U. S. 401, followed in Wheeler v. Denver, 342. 

Board v. Glover, 161 U.S. 101, followed in Ashon v. Conservation Com- 
mission of Louisiana, 606; Leong Mow v. Conservation Commission 
of Louisiana, 606. 

Boise Water Co. v. Boise City, 213 U. 8. 276, followed in Singer Sewing 
Machine Co. v. Benedict, 481. 

Boom Co. v. Patterson, 98 U.S. 403, followed in United States v. Chand- 
ler-Dunbar Co., 53. 

Brown v. Alton Water Co., 222 U. S. 326, followed in Harrington v. 
Atlantic & Pacific Telegraph Co., 607. 

Carter v. Roberts, 177 U. S. 496, followed in Harrington v. Atlantic & 
Pacific Telegraph Co., 607. 

Cary Mfg. Co. v. Acme Flexible Clasp Co., 187 U. S. 427, followed in 
Harrington v. Atlantic & Pacific Telegraph Co., 607. 

Chamber of Commerce v. Boston, 217 U.S. 189, followed in United States 
v. Chandler-Dunbar Co., 53; McGovern v. New York, 363. 

Chicago, B. & Q. Ry. Co. v. Chicago, 166 U. 8. 226, followed in Mc- 
Govern v. New York, 363. 

Chicago, B. & Q. Ry. Co. v. United States, 220 U.S. 559, followed in 
Chicago, R. I. & P. Ry. Co. v. Brown, 317. 

Chicago, R. I. & P. Ry. Co. v. Hardwick Elevator Co., 226 U. 8. 426, 
followed in Oregon R. R. & N. Co. v. Martin, 606. 
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Cleveland Electric Ry. Co. v. Cleveland, 204 U.S. 116, followed in Detroit 
United Ry. v. Detroit, 39. 

Fisher v. Baker, 203 U.S. 174, followed in Harper v. Victor, 605. 

Gilman v. Philadelphia, 3 Wall. 713, followed in United States v. 
Chandler-Dunbar Co., 53. 

Henry v. Dick Co., 224 U.S. 1, followed in Bauer v. O’Donnell, 1. 

Johnson v. Hoy, 227 U.S. 245, followed in Wilson v. United States, 604. 

Kansas City Star Co. v. Julian, 215 U. 8. 590, followed in Brown v. 
Washington, 603. 

Kauffman v. Wooters, 138 U. 8. 285, followed in Missouri, K. & T. Ry. 
Co. v. Goodrich, 607. 

Kaukauna Co. v. Green Bay Canal, 142 U. S. 254, followed in United 
States v. Chandler-Dunbar Co., 53. 

Lampasas v. Bell, 180 U. S. 276, followed in United States ex rel. v. 
Prentis, 604. 

Loewe v. Lawlor, 208 U. S. 274, followed in Nash v. United States, 
373. 

Macfadden v. United States, 213 U. 8. 288, followed in Harrington v. 
Atlantic & Pacific Telegraph Co., 607. 

Maxwell Land Grant Cases, 121 U. S. 325, followed in Campbell v. North- 
west Eckington Co., 561. 

Metropolitan Co. v. Kaw Valley District, 223 U. S. 519, followed in 
Harrington v. Atlantic & Pacific Telegraph Co., 607. 

Mills v. Green, 159 U. S. 651, followed in Ashon v. Conservation Com- 
mission of Louisiana, 606; Leong Mow v. Conservation Commission 
of Louisiana, 606. 

Missouri, K. & T. Ry. v. May, 194 U. S. 267, followed in Barrett v. 
Indiana, 26. 

National Bank v. Burkhardt, 100 U. 8. 686, followed in American Na- 
tional Bank v. Miller, 517. 

Newport Bank v. Herkimer Bank, 225 U.S. 178, followed in Continental 
Trust Co. v. Chicago Title Co., 435. 

New York County Bank v. Massey, 192 U.S. 138, followed in Studley v. 
Boylston National Bank, 523. 

Plested v. Abbey, 228 U. S. 42, followed in Degge v. Hitchcock, 162. 

Railroad Co. v. Hefley, 158 U. S. 98, followed in St. Louis S. W. Ry. Co. 
v. Burckett, 603. 

Re Tampa Suburban R. R. Co., 168 U. S. 583, followed in Shipp v. 
Texas & Pacific Ry. Co., 623. 

Richardson v. Shaw, 209 U. 8. 365, followed in Gorman v. Littlefield, 19. 

Rogers v. Jones, 214 U. S. 204, followed in Brown v. Washington, 603. 

Ross v. Oregon, 227 U.S. 150, followed in Lem Woon v. Oregon, 586. 

Slocum v. New York Life Ins. Co., 228 U. 8. 364, followed in Pedersen 
v. Delaware, L. & W. R. R. Co., 146. 
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Texas & Pacific Ry. Co. v. Bourman, 212 U.S. 538, followed in Shipp vy. 
Texas & Pacific Ry. Co., 623. 

Texas & Pacific Ry. Co. v. Howell, 224 U.S. 577, followed in Chicago, 
R.I. & P. Ry. Co. v. Brown, 317. 

Texas & Pacific Ry. Co. v. Mugg, 202 U.S. 242, followed in St. Louis S. 
W. Ry. Co. v. Burckett, 603. 

The Germanic, 196 U.S. 589, followed in Chicago, R. I. & P. Ry. Co. v. 
Brown, 317. 

Union Trust Co. v. Westhus, 228 U.S. 519, followed in Colorado & N. 
W. R. R. Co. v. United States, 605; Harrington v. Atlantic & 
Pacific Telegraph Co., 607. 

United States v. Chandler-Dunbar Co., 229 U. 8. 53, followed in Lewis 
Blue Point Oyster Co. v. Briggs, 82; McGovern v. New York, 363. 

United States v. Jahn, 155 U. 8. 109, followed in Harrington v. Atlantic 
& Pacific Telegraph Co., 607. 

United States v. Miller, 223 U.S. 599, followed in St. Louis S. W. Ry. 
Co. v. Burckett, 603. 

United States v. Patten, 226 U. 8. 525, followed in United States v. At- 
lanta Journal Co., 605. 

Vigil v. Hopp, 104 U.S. 441, followed in Campbell v. Northwest Ecking- 
ton Co., 561. 

York v. Texas, 137 U. 8. 15, followed in Missouri, K. & T. Ry. Co. v. 
Goodrich, 607. 


CERTIFICATE. 
See PRACTICE AND PROCEDURE, 3. 


CERTIFICATES OF STOCK. 
See Bankruptcy, 2, 3, 4, 5; 
Stock AND STOCKHOLDERS. 


CERTIORARI. 


1. Nature of remedy; anticipation as to use. 

The writ of certiorari is an extraordinary remedy, and in deciding that 
it will not issue in a particular case this court does not anticipate 
in what cases exceptional facts may call for its use. Degge v. 
Hitchcock, 162. 


2. Scope of writ in Federal jurisdiction. 

The scope of the writ of certiorari as it exists at common law has not 
been enlarged by any statute in the Federal jurisdiction, and cases 
in which it has issued under statute from state courts to state offi- 
cers are not controlling in the Federal courts. Jb. 
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3. Scope of writ; breadth of application. 

While the original scope of the writ of certiorari has been enlarged so 
as to serve the office of a writ of error, it has always run from court 
to court or to such boards, tribunals and inferior jurisdictions whose 
findings and decisions had the quality of a final decision and from 
which there was no appeal or other method of review. Jb. 


4. To review ruling by Federal executive officer. 

This is apparently the first case in which a Federal court has been 
asked to issue a writ of certiorari to review a ruling by an executive 
officer of the United States Government. Jb. 


5. Not available to review decision of Postmaster General as to issuance of 
fraud order. 

The decision of the Postmaster General that a fraud order shall issue is 
not the exercise of a judicial function, and if the decision is beyond 
his jurisdiction the party injured may obtain relief in equity; the 
order cannot be reviewed by certiorari. [b. 

See Jurispiction, A 10, 11. 


CHARTERS. 
See MunicrpaL Corporations, 1, 3, 4. 


CHATTEL MORTGAGE. 
See RECORDATION OF INSTRUMENTS, 2. 


CHIPPEWA INDIANS. 
See INDIANS, 6, 7. 


CIRCUIT COURT OF APPEALS. 
See JurispicTion, A 10, 11. 


CIRCUIT COURTS. 
See APPEAL AND ERROR, 1; 
ATTACHMENT; 
JURISDICTION, C. 


CLAIMS AGAINST THE UNITED STATES. 


1. Interest on; exemption; exclusion of subordinate agencies. 

The exemption of the United States from payment of interest on 
claims in the absence of authorized engagement to pay it does not 
extend to subordinate governmental agencies. National Home v. 
Parrish, 494. 
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2. Interest; exemption; governmental agency not within. 

While no rule is now laid dowr. for all governmental agencies, this 
court holds that the National Home organized under statute, now 
§ 4825, Rev. Stat., is not exempt from payment of interest. Jb. 


CLASSIFICATION FOR REGULATION. 


See ConstITUTIONAL Law, 9, 10, 11, 13; 
Maits, 1, 2. 


CLASSIFICATION FOR TAXATION. 


See CONSTITUTIONAL Law, 14; 
TAXES AND TAXATION. 


COLLATERAL ATTACK. 
See Bankruptcy, 16. 


COLLUSION. 
See Jurispiction, D 2. 


COMMERCE. 


1. Control of; Federal or state; how determined. 

It is the essential character of the commerce, not the accident of local 
or through bills of lading, which determines Federal or state control 
thereover. Louisiana Railroad Comm. v. Texas & Pacific Ry. Co., 
336. 


2. Character as interstate or foreign. 

Commerce takes its character as interstate or foreign when it is actually 
started in the course of transportation to another State or to a for- 
eign country. Ib. 


3. Character as interstate and foreign; effect of shipment on local bills of 
lading for initial journey. 

In this case staves and logs intended by the shippers to be exported to 
foreign countries and shipped from points within the State to a 
seaport also therein from which they were to be exported were 
in interstate and foreign commerce notwithstanding they were 
shipped on local bills of lading for the initial journey and were sub- ‘| 
ject to interstate and not intrastate charges, and within Federal 
and not state jurisdiction. Ib. 

See CONSTITUTIONAL Law, 1; 
INTERSTATE COMMERCE. 
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COMMON CARRIERS. 


See Emp.toyers’ Liasiuity Act, 3; RATES; 
InTERSTATE COMMERCE; SaFeTy APPLIANCE ACTS; 
STATEs. 
COMMON LAW. 


See Emptorers’ Liasiiity Act, 3. 


CONDEMNATION OF LAND. 


See CONSTITUTIONAL Law, 7; 
EMINENT DoMaln; 
JuRIspDICcTION, A 8. 


CONFLICT OF LAWS. 


See ConsTITUTIONAL Law, 18; | Emptoyers’ Lrasiuity Act, 1. 9; 
Courts, 2; PATENTS, 3. 


CONGRESS, ACTS OF. 
See Acts OF CONGRESS. 


CONGRESS, POWERS OF. 


1. Over joint stock associations; personification of. 

Congress has power to charge the assets of joint stock associations with 
liability and to personify them so far as to collect fines by proceed- 
ing against them in the respective names of the associations. 
United States v. Adams Express Co., 381. 


2. Effect of decree of court on; quere as to. 

Quere what the effect is on subsequent action by Congress of a decree 
of a court in an action determining that a bridge was properly 
erected over a navigable stream pursuant to. grant in an earlier 
act of Congress. United States v. Baltimore & Ohio R. R. Co., 244. 


3. Grants; effect. of, as limitation on power of Congress; quere as to. 
Quere, how far if at all a statutory grant to erect a bridge over navi- 
gable waters of the United States on specified terms in an act of 
Congress without reservation of the right to alter or amend, op- 
erates to limit Congress to directly legislate as to removal or al- 
teration of such bridge. Ib. 
See ConsTITUTIONAL Law, 1; 
Mats, 1, 2; 
NAVIGABLE WATERS, 2, 3, 6, 10, 13, 14, 15, 16. 
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CONQUERED TERRITORY. 


See INTERNATIONAL Law, 1, 2; 
PHILIPPINE ISLANDS; 
Statutes, A 10. 


CONSPIRACY. 
See Anti-Trust Act, 2, 3, 4. 


CONSTITUTIONAL LAW. 


1. Commerce clause; navigation within. 

Commerce includes navigation and it is for Congress to determine 
when and to what extent its powers shall be brought into activity. 
(Gilman v. Philadelphia, 3 Wall. 713.) United States v. Chandler- 

Dunbar Co., 53. ; 

2. Contract impairment; what constitutes contract within; municipal 
ordinance as. 

An ordinance requiring a street railway company to comply with cer- 
tain conditions on all of its lines until the expiration of the fran- 
chises of longest duration, held not to constitute a contract, ex- 
tending all the franchises to the date of such expiration, within 
the protection of the contract clause of the Federal Constitution. 
Detroit United Railway v. Detroit, 39. 


3. Contract impairment; deprivation of property without due process of 
law; effect of municipal ordinance relative to use of streets by railway. 

Where a street railroad company is operating in the streets of a city 
for a definite period and has enjoyed the full term granted, the 
municipality may, upon failure of renewal of the grant, require the 
company within a reasonable time to remove its tracks and other 
property from. the streets, without impairing any contractual 
obligation protected by the Federal Constitution or depriving the 
company of its property without due process of law. [b. 

See MunicipaL CorPORATIONS, 2. 





4. Due process of law; effect on power of State to regulate dangerous busi- 
nesses. 
The legislature of the State is itself the judge of means necessary to 
secure the safety of those engaged in a dangerous business, and 
only such regulations as are palpably arbitrary can be set aside as 
violating the due process provision of the Fourteenth Amendment. 
Barrett v. Indiana, 26. 
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5. Due process and equal protection of the laws; effect to deny, of exercise 
of police power in regulating a dangerous business. 

The statute of Indiana requiring entries in coal mines to be of a speci- 
fied width was a reasonable exercise of the police power of the State 
in regulating a dangerous business and is not unconstitutional 
under the Fourteenth Amendment either as depriving the owners 
of bituminous coal mines of their property without due process of 
law or as denying them equal protection of the law because it ex- 
pressly excepts block coal mines. Jb. 


6. Due process of law; effect to deny, of authority to municipality to erect 
public utility plant on refusal of owners of existing plant to accept 
offer therefor. 

Where the franchise of a water company has expired and the city has 
lawfully refused to purchase the plant at the appraised value, a 
charter amendment permitting the municipal authorities to offer 
the company less than such value and in case of non-acceptance to 
erect a municipal plant, does not violate the due process clause of 
the Fourteenth Amendment by subjecting the company to the al- 
ternative of accepting less than value for the plant or having it 
ruined by construction and operation of the municipal plant. Den- 
ver v. New York Trust Co., 123. 


7. Due process of law; effect to violate, of judgment of state court in con- 
demnation proceeding. 

The final judgment of a state court in condemnation proceedings should 
not be held to violate the due process provision of the Fourteenth 
Amendment unless the rulings of law prevented the owner from 
obtaining substantially any compensation. (Appleby v. Buffalo, 
221 U.S. 524.) McGovern v. New York, 363. 


8. Due process of law; right to examination or opportunity therefor before 
accusation of crime. 

The “due process of law” clause of the Fourteenth Amendment does 
not require the State to adopt the institution and procedure of a 
grand jury; nor does it require an examination, or the opportunity 
for one, prior to a formal accusation by the district attorney by 
information. Held that the Information Law of 1899 of Oregon 
is not unconstitutional as denying due process of law. Lem Woon 
v. Oregon, 586. 

See Supra, 3; EmInentT Domaty, 1; 
Anti-Trust Act, 5; Sratss, 2. 


Eminent Domain.—See EMINENT Domaln. 
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9. Equal protection of the laws; scope of requirement; validity of classifica- 
tion. 

The equal protection provision of the Fourteenth Amendment requires 
laws of like application to all similarly situated, but the legislature 
is allowed wide discretion in the selection of classes. Barrett v. In- 
diana, 26. 


10. Equal protection of the laws; validity of classification of businesses 
under police power. 

A classification, in a police statute regulating operations in coal mines 
including bituminous coal mines and excluding block coal mines, is 
not so unreasonable or arbitrary as to justify the courts in over- 
ruling the legislature. Jb. 


11. Equal protection of the laws; judicial interference with police statute; 
when justifiable. 

Courts will not interfere with a police statute on the ground that the 
classification is so arbitrary as to deny equal protection of the laws 
unless it appears that there is no fair reason for the law that would 
with equal force not require its extension to others whom it leaves 
untouched. (Missouri, Kansas & Texas Ry. v. May, 194 U.S. 
267.) Ib. 


12. Equal protection of the laws; effect of provision on power of munic- 
ipality to adopt scheme of ownership of single public utility. 

The equal protection provision of the Fourteenth Amendment, does 
not prevent a city from adopting a scheme of municipal ownership 
as to a single public utility, and a charter provision which prohibits 
franchises for that purpose does not violate the equal protection 
provision of the Fourteenth Amendment. Denver v. New York 
Trust Co., 123. 


13. Equal protection of the law; classification prohibited; power of States. 
The State is not bound to rigid equality by the equal protection pro- 
vision of the Fourteenth Amendment: classification simply must 
not be exercised in clear and hostile discrimination between par- 
ticular persons and classes. Citizens’ Telephone Co. v. Fuller, 322. 


14. Equal protection of the law; classification for taxation; validity of 
Michigan law taxing telephone companies. 

There is a clear and reasonable distinction on which to base a classifica- 
tion for taxation between telegraph and telephone corporations 
conducting for profit large businesses and having offices and ex- 
changes in cities and villages, and those conducting a very small 
business for mutual convenience of the incorporators; and so held 
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that the Michigan statute taxing such smaller corporations does 
not deny the larger corporations the equal protection of the laws 
because it exempts corporations having gross receipts of less than 
five hundred dollars. Jb. 

See Supra, 5. 


15. Ex post facto laws; effect of amendment of constitution of Oregon. 

Ross v. Oregon, 227 U.5. 150, followed to the effect that the subsequent 
amendment to the constitution of Oregon affecting prosecutions 
affected only prosecutions thereafter instituted and had no effect 
on those which had already been instituted although based on in- 
formation. Lem Woon v. Oregon, 586. 


16. Freedom of the press; due process of law; mail facilities; effect as 
denial, of § 2 of Post Office Appropriation Act of 1912. 

The requirements in § 2 of the Post Office Appropriation Act of 1912 
that certain specified information be presented to the Postmaster 
General and that all paid for matter, editorial and otherwise, be 
marked “advertisement” under penalty of exclusion from the 
privileges of the mail, held not to be an unconstitutional abridg- 
ment of the freedom of the press protected by the First Amendment 
or a denial of due process of law under the Fifth Amendment, or 
as a denial of the use of the mail, but only a requirement relating to. 
second class mail matter sanctioned by exclusion from the privi- 
leges of the mail in that regard. Lewis Publishing Co. v. Morgan, 

_ 288. 
See MaIzs, 3. 


17. Full faith and credit; judgments entitled to; bankruptcy; garnishment. 

Property exempted under the laws of the State of the bankrupt cannot 
be garnisheed in another State where similar property is not ex- 
empted under a judgment obtained within four months of the filing 
of the petition; and, after notice of the bankruptcy proceedings, 
the garnishee is not protected in paying over under the judgment 
by the full faith and credit provision of the Federal Constitution. 
Chicago, B. & Q. Ry. Co. v. Hall, 511. 


18. Full faith and credit; application to state law; nullification of law by 
repugnance to Federal Bankruptcy Act. 

A state law relating to debts which is contrary to the provisions of the 
Federal Bankruptcy Act is nullified thereby, and when so nullified 
is not entitled to full faith and credit in the courts of other States 
under the Federal Constitution. Jb. 


Post offices and post roads.—See Matts. 
Generally.—See NAVIGABLE WATERS, 2, 3, 15, 16. 


\ 
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CONSTRUCTION. 
See CONTRACTS; RECLAMATI IN OF ARID LANDS; 
PRACTICE AND PROCEDURE, 2, 7; STATUTES, .\; 
TREATIES, 1. 


CONSTRUCTIVE NOTICE. 
See BANKS AND BANKING, 2, 3, 4. 


CONTRACTS. 
1. Accounts; obligation to keep. 
One, who under an agreement is to be reimbursed for his outlay, should 
keep proper account of his receipts and disbursements and preserve 
the vouchers therefor. Campbell v. Northwest Eckington Co., 561. 


2. Building; obligations embraced within; accounting. 

An agreement to give skill and experience as a builder and contractor 
does not necessarily imply that he is to personally act as superin- 
tendent of construction; nor, under the circumstances of this case, 
should his accounts be surcharged with the amounts paid for wages 
to a superintendent employed by him. [b. ; 


3. Government; delivery under; what constitutes. 

Where a contractor is unable to make deliveries under a contract with 
the Government for continuous deliveries of a spec:fied article and 
agrees with the properly authorized official to meet the emergency 
by delivering goods of a different class to be paid for according to 
actual value, the delivery is not one under the contract but is an 
emergency purchase, nor is an acceptance by the Government an 
acceptance under the contract; if the goods so delivered are not of 
the value of the goods contracted for the Government may offset 
the difference against future deliveries under the contract. Barry 
v. United States, 47. 


4. Government; emergency purchase contemplated by act of April 23, 1904. 

The failure, by reason of a strike, of contractors to deliver coal as 
required by a contract for continuous delivery for the Philippine 
Division, creates a condition contemplated by the act of April 23, 
1904, providing for open market emergency purchases, and a pur- 
chase of coal other than that contracted for so made from the con- 
tractor is an emergency purchase and not an outside purchase to 
meet contractor’s default and accepted as fulfilment. Jb. 


5. Government; right to offset against one of two contracts. 
Where a contractor is indebted to the Government under one contract 
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the Government may offset without separate action an amount 
owing by that contractor under another contract. Ib. 


6. Parol variation or modification of written instrument; what constitutes. 

An extension verbally agreed to for completing the record title to the 
property where the contract to convey expressly provides for such 
an extension without specifying its length in case defects are de- 
veloped, is not a parol variation or modification of a written con- 
tract. Citizens’ National Bank v. Davisson, 212. 


See CONSTITUTIONAL Law, 2, 3; JURISDICTION, A 11; 
Escrow; PRACTICE AND PROCEDURE, 8; 
Inpians, 1, 2; PRINCIPAL AND SURETY. 


CONTRIBUTORY NEGLIGENCE. 


See Emptoyers’ Liasiity Act, 2, 3; 
NEGLIGENCE, 2, 3. 


CONVEYANCES. 

1. Consideration; effect of deed as conveyance of present or contingent in- 
terest. 

A deed for an undivided interest in unimproved real estate heavily 
encumbered given to a third party in pursuance of prior agree- 
ments to undertake to aid in the financial and practical develop- 
ment of the property held to have been given for the undertaking 
and not for the performance and to have presently vested the 
grantee with the interest conveyed absolutely as stated on its face 
and not by way of security only. Campbell v. Northwest Eckington 
Co., 561. 


2. Evidence to modify prima facie effect; burden of proof; effect of pleading. 
The burden is on the complainant seeking to give a different effect to a 
deed than that of its face and where the bill does not waive an 
answer under oath, and defendant does answer under oath, weight 
must be given to the answer. (Vigil v. Hopp, 104 U.S. 441.) Jb. 


3. Setting aside; evidence to justify. 

To justify the setting aside of a solemn instrument of conveyance de- 
liberately made by parties sui juris and giving it an effect different 
from its plain purport, the evidence should be clear, unequivocal 
and convincing. (Maxwell Land Grant Case, 121 U. 8. 325, 


381.) Ib. 
See BanKrupTcy, 16; PRINCIPAL AND SURETY, 2; 
Equity, 4; REAL PROPERTY, 1. 


RECORDATION OF INSTRUMENTS, 2. 
VOL. CCOXXIX—42 
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COPYRIGHTS. 
See PaTEnts, 3, 8, 9. 


COURT AND JURY. 
See NEGLIGENCE, 4. 


COURTS. 


1. Application of § 723, Rev. Stat., as to suits in equity. 

Section 723, Rev. Stat., declaring that suits in equity shall not be sus- 
tained where a plain, adequate and complete remedy may be had at 
law, by its own terms applies only to courts of the United States; 
and quere whether it applies to a territorial court, the procedure of 
which has been prescribed according to the law of an adjoining 
State, and to c. 18, Rev. Stat., which does not include § 723. Dill 
v. Ebey, 199. 


2. Duty of state court where case controlled by Federal statute under which 
recovery cannot be had. 

Where plaintiff’s petition states a case under the state statute, but on 
the evidence it appears that the case is controlled by the Federal 
statute, and the defendant has duly excepted, the state court is 
bound to take notice of the objection and dismiss if plaintiff is not 
entitled to recover under the Federal statute. St. Louis, S. F. & 
T. Ry. Co. v. Seale, 156. 


3. Federal; without power to direct judgment non obstante veredicto. 

A Federal court is without authority to reverse a judgment in favor of 
one party and direct a judgment in favor of the other non obstante 
veredicto. (Slocum v. New York Life Ins. Co., 228 U. 8. 364.) 
Pedersen v. Delaware, L. & W. R. R. Co., 146. 


4. Interference with proceeding before executive officer. 

So long as proceedings before an executive officer are in fiert the courts 
will not interfere with them. (Plested v. Abbey, 228 U.S. 42.) 
Degge v. Hitchcock, 162. 


5. Reference to messages and papers of Presidents. 
Messages and papers of the Presidents may be referred to by the courts 
as matters of public history. MacLeod v. United States, 416. 


6. State; question for determination of; power of state officers as. 

Whether state officers have power to grant a parole under a state in- 
determinate sentence act, and under what conditions, are for the 
state court to finally determine. Adams v. Russell, 353. 











INDEX. 659 


7. State; question for determination of; construction of state statute as. 

Whether a state statute alowing prisoners a reduction for “good time” 
is part of an indeterminate sentence act is for the state court to de- 
termine, and in this case it is a substantial local question on which 
to rest the judgment of the state court. Jb. 


See CONSTITUTIONAL Law, 11; PATENTS, 2; 
EXTRADITION, 4; REMEDIES; 
GOVERNMENTAL POWERS; REMOVAL OF CAUSES; 
JURISDICTION; TREATIES, 1; 
NAVIGABLE WATERS, 4, 14; TRUSTS AND TRUSTEES; 

WILLs, 3. 


CRIMINAL APPEALS ACT. 
See Junispiction, A 12. 


CRIMINAL LAW. 

1. Opium trade; manufacturing within meaning of § 36 of McKinley 
Tariff Law. 

The mere mixing of smoking opium with the residue of opium that has 
been smoked, and heating the same, is not a manufacture of opium 
for smoking purposes within the meaning of § 36 of McKinley 
Tariff Law of October 1, 1890. United States v. Shelley, 239. 


2. Opium trade; scope of prohibition in § 36 of McKinley Tariff Law. 
The prohibition against manufacturing smoking opium under § 36 of 
the Tariff Act of 1890 is not more extensive than the clause taxing 
the article; and if the article produced is not taxable thereunder 
there is no violation thereof in its production. Ib. 
See Anti-Trust Act, 2, 3, 4, 5; Courts, 6, 7; 
ConaRrEss, PowERs or, 1; EXTRADITION; 
CONSTITUTIONAL Law, 8; INTERSTATE COMMERCE, 3; 
Statutes, A 7. 


CUSTOM. 
See NEGLIGENCE, 4. 


CUSTOMS DUTIES. 
See PHILIPPINE IsLaNDs, 2, 3, 4, 5, 6. 


DAMAGES. 
See Empioyers’ Liabiuity Act, 2; 
INDIANS, 7; 
NEGLIGENCE, 3. 
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DEBTOR AND CREDITOR. 
See BANKRUPTCY; 


Wu1s, 1, 2. 
DEEDS. 
See BANKRupTCy, 16; = PRINCIPAL AND SuRETY, 1; 
CONVEYANCES; REAL Property, 1; 


RECORDATION OF INSTRUMENTS, 2. 


DEFENSES. 


See EXTRADITION, 10. 


DELEGATION OF POWER. 


See NAVIGABLE WATERS, 2; 
STATES, 2. 


DEPARTMENTAL CONSTRUCTION. 
See Statutes, A 4. 


DISCHARGE OF SURETY. 
See PRINCIPAL AND SURETY. 


DISTRICT OF COLUMBIA. 

1. Auditor of; accountability for public moneys and default of subordi- 
nates. 

Prior to the making of the order of June 13, 1888, establishing the 
Permit Fund, there was no law, rule or regulation making the 
Auditor of the District of Columbia accountable for public moneys, 
nor is there anything in that order or in the act of March 3, 1891, 
c. 246, imposing responsibility on the Auditor for faults of the dis- 
bursing clerk provided for therein or of the pay clerk referred to 
in said order. District of Columbia v. Petty, 593. 


2. Street improvement; permit system; status of money received by Com- 
missioners for. 

Moneys received by the Commissioner of the District of Columbia 
from citizens for street improvements under the permit system 
were not public moneys in any legal sense, but funds of private 
citizens held extra-officially by the public officers. Jd. 


DUE PROCESS OF LAW. 
See CONSTITUTIONAL Law, 3, 4, 5, 6, 7, 8; 
EMINENT Domaln, 1; 
STATEs, 2. 
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DUTIES ON IMPORTS. 
See PHILiPPInE IsLanps, 2-6. 


EJECTMENT. 
See Equiry, 1. 


ELECTION. 
See Municipat Corporations, 5. 


EMBEZZLEMENT. 
See BANKRUPTCY, 5. 


EMINENT DOMAIN. 


1. What constitutes a taking; effect of deepening of channel in interests of 
navigation as taking of oyster bed affected. 

The deepening, in the interest of navigation, of a channel across a 
navigable bay, the bed of which is used for oyster cultivation 
under grants from the State, is not a taking of the property of the 
lessee of the oyster beds within the meaning of the Fifth Amend- 
ment. Lewis Blue Point Oyster Co. v. Briggs, 82. 


2. Compensation to which owner of upland taken for improvement of 
navigable river entitled. 

An owner of upland bordering on a navigable river which is taken 
under condemnation by the Government for the purpose of im- 
proving navigation is entitled to compensation for the fair value of 
the property, but not to any additional values based upon private 
interest in the potential water power of the river. United States v. 
Chandler-Dunbar Co., 53. 


3. Compensation to satisfy Fifth Amendment. 

The Fifth Amendment is satisfied by payment to the owner of what he 
actually loses; it does not demand what the taker has gained. 
(Chamber of Commerce v. Boston, 217 U.S. 189.) Ib. 


4. Compensation to which owner of property taken for improvement of 
navigation entitled. 

One whose property is taken by the Government for improvement of 
the navigation of the river on which it borders is not entitled to 
the probably advanced value by reason of the contemplated im- 
provement. The value is to be fixed as of the date of the proceed- 
ings. Ib. 
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5. Compensation; considerations in appraisal of land taken. 

One whose land is taken by the Government for a particular purpose is 
entitled to have the fact that the land is peculiarly available for 
such purpose considered in the appraisal. (Boom Co. v. Patterson, 
98 U.S. 403.) Jb. 


6. Compensation; where land taken includes streets title to which vs in 
Government. 

Where a survey of a town site has not been carried out the title of the 
streets does not pass out of the United States and the value of the 
street cannot be added to that of the abutting property in condem- 
nation proceedings at the instance of the United States. Jb. 


7. Compensation; effect of additional value resulting from improvement for 
which land is taken. 

The owner of a separate parcel is not entitled to additional value re- 
sulting as part of a comprehensive scheme of improvement, re- 
quiring the taking of his and other property. (Chamber of Com- 
merce v. Boston, 217 U.S. 189.) Ib. 


8. Compensation; strategic value of property taken not considered. 

“Strategic value” cannot be allowed in condemnation proceedings; 
the value of the property to the Government for a particular use is 
not the criterion. The owner is compensated when he is allowed 
full market value. Jb. 


9. Compensation; owner entitled to what. 

The owner of property taken in eminent domain proceedings is entitled 
to be paid only for what is taken as the title stands, Chamber of 
Commerce v. Boston, 217 U. 8. 189; hypothetical possibilities of 
change cannot be considered. United States v. Chandler-Dunbar 
Water Co., ante, p. 53, followed, and Boom Co. v. Patterson, 98 
U.S. 403, distinguished. McGovern v. New York, 363. 


10. Compensation; discretion of trial court as to admissibility of evidence 
of values. 

A wide discretion is allowed the trial court in regard to admission of 
evidence as to the value of property taken by eminent domain, and 
this court will not interfere on the ground of denial of due process of 
law where there was no plain disregard of the owner’s rights. Ib. 


11. Compensation; speculative values. 
Enhanced value of property as a part of a great public work depends 
upon the whole land necessary being taken therefor. The chance 
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that all the property necessary can be acquired without the ex- 
ercise of eminent domain is too remote and speculative to be al- 
lowed. (C., B. & Q. Ry. v. Chicago, 166 U.S. 226.) Ib. 


12. Compensation; wrong in; imputation to court and not to statute. 

Where the state statute requires condemnation commissioners to de- 
termine the just and equitable compensation, any wrong done, so 
far as amount is concerned, is due not to the statute, but to errors of 
the court as to evidence or measure of damages. Ib. 


13. Effect of proceeding as concession of title in party proceeded against. 
Where the state of the title and pending litigation affecting it is set 
up in the pleadings, the fact that the Government seeks condemna- 
tion of the property does not amount to conceding that the title 
is in the party claiming jit and against whom the proceeding is 
directed. In this case all rights were reserved. United States v. 
Chandler-Dunbar Co., 53. 
See ConstTITUTIONAL Law, 7; 
JURISDICTION, A 8; 
NAVIGABLE Waters, 7, 8, 15, 16. 


EMPLOYER AND EMPLOYE. 


See EmpLoyers’ Liasiniry Act; INSTRUCTIONS TO JuRY, 1; 
Hours or Service Law; MASTER AND SERVANT. 


EMPLOYERS’ LIABILITY ACT. 


1. Application dependent upon existence of interstate commerce. 

Whether the Federal or state statute is applicable depends upon 
whether the injuries of the employé were sustained while the com- 
pany was engaged and the employé was employed in interstate 
commerce. St. Louis, S. F. & T. Ry. Co. v. Seale, 156. 


2. Contributory negligence; diminution of damages; sufficiency of instruc- 
tion. 

An instruction that contributory negligence of the employé goes by 
way of diminution of damages, held not error because the statute 
says that in such a case the jury must diminish the damages, it ap- 
pearing that the words objected to followed an instruction that the 
damages in such a case shall be diminished by the jury, and the 
words objected to were meant to give effect to, and not to qualify, 
the previous instruction. Norfolk & Western Ry. Co. v. Earnest, 
114. 
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3. Contributory negligence provision; effect to abrogate common-law rule 
as to exoneration of master. 

The purpose of the provision regarding contributory negligence in 
Employers’ Liability Act is to abrogate the common-law rule of 
complete exoneration of the carrier from liability in case of any 
negligence whatever on the part of the employé and to substitute 
therefor a new rule confining the exoneration to a proportional part 
of the damages corresponding to the amount of negligence attribu- 
table to the employé. Jb. 


4. Recovery under; existence of interstate commerce essential. 

Under the Employers’ Liability Act a right of recovery exists only 
where the injury is suffered while the carrier is engaged in inter- 
state commerce and while the employé is employed in such com- 
merce; but it is not essential that the co-employé causing the in- 
jury be also employed insuch commerce. Pedersen v. Delaware, L. 
& W.R. R. Co., 146. 


5. Recovery under; who entitled; when engaged in interstate commerce. 

One engaged in the work of maintaining tracks, bridges, engines or 
cars in proper condition after they have become and during their 
use as instrumentalities of interstate commerce, is engaged in in- 
terstate commerce, and this even if those instrumentalities are 
used in both interstate and intrastate commerce. Jb. 


6. Recovery under; who entitled; when engaged in interstate commerce. 

One carrying materials to be used in repairing an instrumentality of 
interstate commerce is engaged in such commerce; and so held, that 
a railroad employé carrying bolts to be used in repairing an inter- 
state railroad and who was injured by an interstate train is en- 
titled to sue under the Employers’ Liability Act of 1908. Jb. 


7. Recovery under; who entitled to maintain action. 

Where the Federal Employers’ Liability Act applies, no one but the 
injured employé or, in case of his death, his personal representative, 
can maintain the action. St. Louis, S. F. & T. Ry. Co. v. Seale, 156. 


8. Recovery under; who entitled; when engaged in interstate commerce. 

An employé whose duty is to take the numbers of, and seal up and 
label, cars, some of which are engaged in interstate, and some in 
intrastate, traffic, is directly and not indirectly engaged in inter- 
state commerce. [b. 


9. Supremacy over state statutes. 
Where the Federal Employers’ Liability Act is applicable, the state 
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statute on the same subject is excluded by reason of the supremacy 
of the former. Ib. 


EQUAL PROTECTION OF THE LAW. 
See ConsTITUTIONAL Law, 5, 9-14. 


EQUITABLE ESTOPPEL. 
See ESTOPPEL. 


EQUITY. 

1. Aid of, to enjoin maintenance of ejectment suits and adjudicate title. 

Parties in possession of land under titles from various sources and hav- 
ing the equitable, as well as the legal, title to a portion of it and the 
equitable, but not the legal, title to the remainder, may, under the 
circumstances of this case, properly invoke the aid of equity to re- 
strain other parties from maintaining ejectment suits and to ad- 
judicate the title to the entire tract in a single suit. Camp v. Boyd, 
530. 


2. Attitude and functions. 

Equity regards that as done which ought to be done. It looks to the 
true intent and meaning, rather than to the form. It relieves of 
consequences of accident and mistake as well as fraud. Jb. 


3. Functions of court. 
A court of equity ought to do justice completely and not by halves. Jb. 


4. Intent of parties; meaning of term “ground rents” as used in convey- 
ance; ascertainment and application. 

While a term, such as “ground rents,” used in a conveyance may not 
be the recognized equivalent of any legal estate in lands, the court 
may ascertain the recognized meaning given to it and resort to 
that as evidence of the intent of the parties using it and thus deter- 
mine what effect ought in equity to be given to it. Jb. 


5. Multiplicity of suits; prevention of; determination of purely legal 
rights. 

As a court of equity should prevent multiplicity of suits, it may, to 
this end, if obliged to take cognizance of a suit for any purpose re- 
tain it for all purposes even though required to determine purely 
legal rights otherwise beyond its authority. Ib. 


6. Jurisdiction to enjoin collection of tax. 
The fraud, accident or mistake necessary to justify an equitable action 
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to enjoin the collection of a tax must be more than mere illegality. 
Singer Sewing Machine Co. v. Benedict, 481. 


See CERTIORARI, 5; JURISDICTION, D 3, 4, 5, 6, 7; 
Courts, 1; PRINCIPAL AND SURETY, 1; 
ESTOPPEL; TRUSTS AND TRUSTEES. 

ESCROW. 


1. Liability of holder in dealing with one party without consent of other. 

One holding in escrow an agreement and money to be paid to one of 
two parties according to the terms of the agreement, acts at his 
peril in dealing with either party without the consent of the other; 
and if the party to whom he pays the amount deposited is not en- 
titled thereto he is liable to the other party. Citizens’ National 
Bank v. Davisson, 212. 


2. Liability of holder failing in duty to act impartially. 

In this case a bank acting as escrow-holder with notice of the con- 
tract, having by paying over to one party failed in its duty to act 
impartially, it is liable to the other party who was entitled to the 
money under the contract. Ib. 


3. Liability of holder for violation of agreement; effect of ignorance of 
facts. 

The fact that no officer of the bank has read an escrow agreement does 
not relieve the bank of responsibility for its action based on a sep- 
arate memorandum made by one of its officers and which does not 
express the terms of the agreement. Jb. 


4. Act of agent of escrow-holder; effect on liability for act inconsistent with 
agreement. 

An endorsement on the outside of the envelope containing the escrow, 
made by an officer of the bank acting as escrow-holder, does not 
protect the bank if it is not in accordance with the escrow agree- 
ment itself. Jb. 


ESTATES IN LAND. 


See Equity, 4; 
REAL PROPERTY. 


ESTATE OF BANKRUPT. 
See Bankruptcy, 1, 2, 4, 6, 10, 12, 20. 
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STOPPEL. 

Equitable; application as between bank and broker selling stock stolen 
therefrom. 

A bank’s trusted agent, in gross breach of his duty, took certain stock 
certificates belonging to the bank, endorsed and authenticated with 
evidence of title, to a broker who, in ordinary course of business 
and in good faith, sold them to third parties for full value and paid 
over the proceeds to such agent. Held, in a suit by the bank against 
the broker that: 

Where one of two innocent persons must suffer by the acts of 
a third, he who has enabled such third person to occasion the 
loss must sustain it. 

Under the principles of equitable estoppel, the bank is es- 
topped to make any claim against the broker. National Safe 
Deposit Co. v. Hibbs, 391. 


See Notice. 
EVIDENCE. 
See Anti-Trust Act, 3; Kauiry, 4; 
ConTrRACtTs, 6; EXTRADITION, 7, 8, 9, 10; 
CONVEYANCES, 2, 3; Hours oF Service Law, 2, 3: 
EMINENT Domain, 10; Loca Law (Colo.). 
EXCEPTIONS. 


See INSTRUCTIONS TO JuRY, 2, 3. 


EXECUTIVE OFFICERS. 


See CERTIORARI, 4, 5; 
Courts, 4. 


EXECUTIVE ORDERS. 
See PHILIPPINE ISLANDS, 2-6. 


EXEMPTIONS. 
See BANKRUPTCY, 6, 7, 8; CoNsTITUTIONAL Law, 14, 17; 
Ciamms AGAINST THE UNITED EXTRADITION, 1; 
STATES; TAXES AND TAXATION, 1. 


EX POST FACTO LAWS. 
See CONSTITUTIONAL Law, 15. 


EXPRESS COMPANIES. 
See INTERSTATE COMMERCE, 2. 
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EXTRADITION. 


1. Exemption of citizens where treaty silent as to; policy of United States. 

The word “persons” etymologically considered includes citizens as 
well as those who are not; and while it is the practice of a prepon- 
derant number of nations to refuse to deliver its own citizens 
under a treaty of extradition silent on the point specifically, held, 
in view of the diplomatic history of the United States, there is no 
principle of international law by which citizens are excepted from 
the operation of a treaty to surrender persons where no such ex- 
ception is made in the treaty itself. The United States has always 
so construed its treaties. Charlton v. Kelly, 447. 


2. Italy; swpplemental treaty of 1884 construed; necessity for proof of 
formal demand. 

Construing the supplementary treaty of extradition with Italy of 1884 
in the light of the original treaty of 1882 and of § 5270, Rev. Stat., 
it is not obligatory thereunder that the formal demand should be 
proven in preliminary proceedings within forty days after the 
arrest. Ib. 


3. Violation of treaty; effect to render void. 

While a violation of the extradition treaties with Italy of 1882 and 
1884 by that power might render the treaty denounceable by the 
United States, it does not render it void and of no effect; and so 
held that the refusal of Italy to surrender its nationals has not had 
the effect of abrogating the treaty but of merely placing the Gov- 
ernment in the position of having the right to denounce it. Jb. 


4. Violation of treaty as to delivery of citizens; waiver by Executive; duty of 
courts. 

Where, as in this case, the Executive has elected to waive any right to 
free itself from the obligation to deliver its own citizens under an 
existing extradition treaty, it is the duty of the court to recognize 
the obligation to surrender a citizen thereunder as one imposed by 
the treaty as the supreme law of the land. Jb. 


5. Proceeding for; nature of; issues involved. 

The proceeding in extradition before the examining magistrate is not 
a trial, and the issue is not the actual guilt, but whether there is a 
prima facie case sufficient to hold the accused for trial. Jb. 


6. Proceeding for; regularity of. 
In this case it appears that every requirement of the law whether 
treaty or statute was substantially complied with. Jb. 
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7. Evidence; right of accused to produce. 

The accused in an extradition proceeding has not the right to introduce 
evidence simply because it would be admissible on the trial on 
plea of not guilty, nor is this right given by § 3 of the act of Au- 
gust 3, 1882. Ib. 


8. Evidence; effect of § 3 of act of August 3, 1882. 

Section 3 of the act of August 3, 1882, does not make evidence relevant, 
legal or competent which would not theretofore have been com- 
petent on a proceeding in extradition. Ib. 


9. Evidence; uniformity of rule as to. 
There is not, nor can there be, a uniform rule as to admission of evi- 
dence for the accused in an extradition proceeding. Jb. 


10. Evidence of insanity; right of magistrate to exclude. 

An examining magistrate may exclude evidence as to insanity of the 
accused; such evidence is in the nature of defense and should be 
heard at the trial or on preliminary examination in the jurisdiction 
of the crime. Ib. ° 


11. Review of decision of committing magistrate; availability of habeas 
corpus. 

The rule that a writ of habeas corpus cannot be used as a writ of error 
applies to extradition proceedings; and if the committing magis- 
trate had jurisdiction and there was competent evidence as to 
commission of the crime his decision may not be reviewed on habeas 
corpus. Ib. 


FACTS. 


See PRACTICE AND PROCEDURE, 3, 5, 6; 
REMOVAL OF CAUSES, 3. 


FEDERAL QUESTION. 


See APPEAL AND Error, 1; 
JURISDICTION. 


FELLOW-SERVANTS. 
See MASTER AND SERVANT, 2; 
NEGLIGENCE, 4. 


FIFTH AMENDMENT. 


See CONSTITUTIONAL Law, 16; 
EMINENT Domain, 1-5. 
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FINDINGS OF FACT. 
See PRACTICE AND PROCEDURE, 3, 5, 6. 


FIRST AMENDMENT. 
See CONSTITUTIONAL Law, 16. 


FOREIGN COMMERCE. 
See COMMERCE, 2, 3. 


FOURTEENTH AMENDMENT. 


See CONSTITUTIONAL Law; 
JURISDICTION, A 7. 


FRANCHISES. 


See CONSTITUTIONAL Law, 2, 3; 
GRANTS; * 
MunicipaL CoRPORATIONS, 2, 3, 4. 


FRAUD. 
See REMOVAL OF CausEs, 4. 


FREEDOM OF THE PRESS. 


See CoNSTITUTIONAL Law, 16; 
MAalILs, 3. 


FULL FAITH AND CREDIT. 
See CoNnsTITUTIONAL Law, 17, 18. 


GARNISHMENT. 
See CONSTITUTIONAL Law, 17. 


GOVERNMENTAL AGENCIES. 
See CLaims AGAINST THE UNITED STATEs. 


GOVERNMENTAL POWERS. 
Legislative and judicial powers defined. 
It is the province of the legislature to make the laws and of the court 
to enforce them. Barrett v. Indiana, 26. 
See INTERNATIONAL Law, 1, 2; PHILIPPINE ISLANDS; 
NAVIGABLE WATERS; TREATIES, 2. 


GOVERNMENT CONTRACTS. 
See Contracts, 3, 4, 5. 
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GRAND JURY. 
See CoNsTITUTIONAL Law, 8. 


GRANTOR AND GRANTEE. 


See CONVEYANCES, 1; 
GRANTS. 


GRANTS. 

Franchises; strict construction against grantee. 

Franchises granting rights of the public must be in plain language, 
certain and definite in terms and containing no ambiguities. They 
are to be strictly construed against the grantee. (Cleveland Elec- 
tric Ry. Co. v. Cleveland, 204 U. 8. 116.) Detroit United Railway 


v. Detroit, 39. 
See ConGRESS, PowERs or, 3; PRACTICE AND PROCEDURE, 9; 
MounicipaL Corrorations, 3, 4; Pusiic LANDs. 


GROUND RENTS. 


See Equity, 4; 
REAL PROPERTY, 2. 


GUARDIAN AND WARD. 
See INDIANS, 3. 


HABEAS CORPUS. 
See Extrapition, 11. 


HOMESTEADS. 
See INDIANS, 2, 7. 


HOURS OF SERVICE LAW. 
1. Liability of carriers under; relation as insurers of safety of employés. 
It was not the intent of Congress in enacting the Hours of Service Act 
of 1907 to subject carriers to the extreme liability of insurers of the 
safety of their employés by rendering them liable for all accidents 
occurring during the period of over-time whether attributable to 
the fact of working over-time or not. St. Louis, I. M. & S. Ry. Co. 
v. McWhirter, 265. 


2. Liability of carriers; necessity of proof of connection between over-time 
work and accident. 
In order to render the carrier liable under the Hours of Service Act 
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there must be proof tending to show connection between permitting 
the over-time work and the happening of the accident. Jb. 


3. Liability of carriers; sufficiency of evidence of connection of over-time 
work and accident. 

In this case the evidence does not reasonably tend to connect the 
working over-time with the accident which occurred about seven 
minutes after the expiration of the permitted period. Ib. 


IMPAIRMENT OF CONTRACT OBLIGATION.* 
See CONSTITUTIONAL Law, 2, 3. 


IMPORTS. 
See PHILIPPINE ISLANDS, 2-6. 


INDIAN COUNTRY. 
See INDIANS, 3. 


INDIANS. 


1. Binding effect of act of Congress and agreement with. 

Indians, no less than the United States, are bound by the plain import 
of the language of an act of Congress and an agreement conferring 
substantial benefits on them. United States v. Mille Lac Chippewa 
Indians, 498. 


2. Contracis with; reference to preémption and homestead entries; what em- 
braced. 

In a contract with Indians, such as that embodied in the act of Jan- 
uary 14, 1889, a reference to regular and valid preémption and 
homestead entries of land within a reservation would include all 
that were not fraudulent and would not exclude all entries on the 
ground of invalidity because made on lands within an Indian res- 
ervation. Ib. 


3. Intoxicating liquors; maintenance of statutory prohibition after incor- 
poration of Indian country into State. 

In determining the effect of statutes regarding the introduction of 
liquor into Indian country, within the territorial limits of Okla- 
homa, every consideration arising out of the guardianship of the 
Federal Government over the Indians and control of their land 
indicate that as to them the liquor prohibition should be main- 
tained after Statehood so far as consistent with the control of the 
State over its internal police. United States v. Wright, 226. 
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4. Intoxicating liquors; responsibility of Government as to. 
The liquor prohibition, so far as it concerns Indians, has always been 
deemed one of the peculiar responsibilities of the Federal Govern- 


ment. Ib. 


5. Intoxicating liquors; prohibitory statutes; effect on, of Oklahoma En- 
abling Act. 

The provisions of § 2139, Rev. Stat., as amended by the acts of July 25, 
1892, and January 30, 1897, so far as they related to the introduc- 
tion of liquor into the Indian Territory from points outside of that 
Territory, but within what is now Oklahoma, have not been re- 
pealed, either expressly or by implication, by the Oklahoma En- 
abling Act. Ib. 


_6. Mille Lac Chippewas; act of January 14, 1889; construction of. 

When Congress passed the act of January 14, 1889, adjusting relations 
with the Mille Lac Chippewas a real controversy was subsisting 
which was thereby adjusted and composed, and the act is to be 
construed according to its plain and unambiguous terms. United 
States v. Mille Lac Chippewa Indians, 498. 


7. Mille Lac Chippewas; Red Lake Reservation; liability of United 
States. 

Under the act of January 14, 1889, the Mille Lac Chippewas received 
substantial benefits in consideration whereof they released their 
claims to lands in the Red Lake Reservation upon which there 
were valid preémption and homestead entries, and the United 
States is not bound to account to them for the proceeds of sale of 
such lands; but, as to the other lands, the United States held them 
in trust for the Mille Lac Chippewas who are entitled to damages 
under the act on the basis of the value of such lands in 1889. Jb. 


INDIAN TERRITORY. 
See Inprans, 5. 


INDICTMENT AND INFORMATION. 


See Anti-Trust Act, 2, 3, 4; 
INTERSTATE COMMERCE, 3; 
JuRispicTion, A 12. 


INJUNCTION. 


To restrain Postmaster General pending appeal. 
A restraining order against the Postmaster General enforcing the stat- 
ute, the constitutionality of which is involved in this action (see 


VOL. CCXXIX—43 
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ante, p. 288) granted pending the decision on application of the 
appellant. Journal of Commerce v. Burleson, 600. 
See APPEAL AND ERROR, 3; 
Eauiry, 1, 6; 
PRACTICE AND PROCEDURE, 11. 


INSANITY. 
See Exrrapition, 10. 


INSTRUCTIONS TO JURY. 


1. As to assumption of risk; when properly refused. 

It is not error to refuse an instruction as to assumption of risk which 
is couched in such sweeping terms that it could not enlighten the 
jury as to the particular phase of the case to which it is deemed ap- 
plicable. Norfolk & Western Ry. Co. v. Earnest, 114. 


2. Objections to; duty of counsel. 

Fairness to the court requires one objecting to a particular part of the 
charge as misleading to call special attention to the words in order 
that the court may either modify or explain them. Jb. 


3. Objections; sufficiency of general exception. 

Where an instruction embodies several propositions of law to some of 
which no objection can properly be taken, a general exception does 
not entitle the exceptor to take advantage of a mistake or error in 
some single or minor proposition of law. Ib. 

See Anti-Trust Act, 3; 
Empioyers’ Liasiiity Act, 2. 


INSTRUMENTALITIES OF COMMERCE. 


See Emptoyers’ Liasiuity Act, 5, 6; 
INTERSTATE COMMERCE. 


INTEREST. 
See Ciaims AGAINST THE UNITED STATES. 


INTERNATIONAL LAW. 


1. Conquered territory; governmental powers over; taxation. 

The local government of a conquered country being destroyed, the 
conqueror may set up its own authority and make rules and regula- 
tions for the conduct of temporary government, and to that end 
may collect taxes and duties to support the military authority and 
calry on operations incident to the occupation. MacLeod v. 
United States, 416. 
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2. Conquered territory; governmental powers over; essentials to exercise. 

An occupation giving the right to the conqueror to exercise govern- 
mental authority must be not only invasion but also possession of 
the enemy’s country. Ib. 


3. State of war; continuance of. 
A state of war, as to third persons, continued during and after the war 
with Spain until the ratification of the treaty of peace. Jb. 
See EXTRADITION; 
PHILIPPINE ISLANDS, 3; 
Sratutes, A 10. 


INTERSTATE COMMERCE. 


1. What constitutes; breaking up trains as part of. 

Interstate transportation is not ended by the arrival of the train at the 
terminal. The breaking up of the train and moving the cars to the 
appropriate tracks for making up new trains for further destination 
or for unloading is as much a part of interstate transportation as 
the movement across the state line. St. Louis, S. F. & T. Ry. Co. 
v. Seale, 156. 


2. Carriers within Act to Regulate; joint stock companies as; express com- 
panies. 

Under § 10 of the Act to Regulate Commerce, as amended by the act 
of June 29, 1906, c. 3591, 34 Stat. 584, express companies are in- 
cluded in the term common carrier and made amenable to the act. 
Congress at that time had knowledge of the fact that some of the 
great express companies were organized as joint stock associations 
and the amendment was intended to bring such associations under 
the act. United States v. Adams Express Co., 381. 


3. Carriers within act; joint stock associations as. 
A joint stock association is amenable to the provisions of the Act to 
Regulate Commerce and is subject to indictment for violations 


thereof. Ib. 
See COMMERCE, 2, 3; 
Emp.oyers’ LiaBitity Act; 
Hours or Service Law. 


INTOXICATING LIQUORS. 
See Inp1ans, 3, 4, 5. 


INVENTION. 
See PATENTS. 
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IRRIGATION. 
See RECLAMATION OF ARID LANDS. 


ITALY. 
See ExTRADITION, 2, 3. 


JOINDER OF PARTIES. 
See ReMovAL oF Causss, 4, 5, 6, 7. 


JOINT STOCK ASSOCIATIONS. 


See Conaress, Powers or, 1; 
INTERSTATE COMMERCE, 2, 3. 





JOINT TORT-FEASORS. 
See REMOVAL OF Causss, 5. 


JUDGMENTS AND DECREES. 


See APPEAL AND Error, 2, 3; Courts, 3; 
Coneress, PowERS OF, 2; Jurispiction, A 12; 
CoNSTITUTIONAL Law, 17; Res JuDICcATA. 


JUDICIAL DISCRETION. 


See Eminent Doman, 10; 
PRACTICE AND PROCEDURE, 1. 


JUDICIAL SALES. 


See Bankrup7cy, 9, 15, 16; 
REAL Property, 1. 


JUDICIARY. 
See APPEAL AND ERROR; GOVERNMENTAL POWERS; 
Courts; JURISDICTION. 
JURISDICTION. 


A. Or Turis Court. 


1. Under § 709, Rev. Stat.; sufficiency of Federal question raised; asser- 
tion of right under Federal statute. 

Even if a demurrer in an action in the United States Court of Indian 
Territory, on the ground that the action should be at law instead 
of in equity, does amount to an assertion of right under § 723, Rev. 
Stat., that section is so plainly inapplicable to the practice in such 
court that no substantial Federal question is raised that would war- 
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rant this court in reviewing, under § 709, Rev. Stat., the judgment 
of the state court to which the case was transferred on Statehood. 
Dill v. Ebey, 199. 


2. Under § 709, Rev. Stat.; sufficiency of Federal question raised; setting 
up right under trial by jury provision of Constitution. 

Demurrer in the territorial court, on the ground that the action should 
be at law and not in equity, is not such a demand for a jury trial as 
to amount to specially setting up a right under the trial by jury 
provision of the Federal Constitution. Jb. 


3. Under § 709, Rev. Stat.; action transferred from territorial court on 
Statehood; time for raising Federal question. 

In order to entitle plaintiff in error to have this court review a judg- 
ment of the state court in an action transferred to that court from 
the territorial court after Statehood, the Federal question should 
be specially set up in the state court at the proper time; he cannot 
rely on a premature assertion of the right in the territorial court. 
Ib. 


4. Under § 709, Rev. Stat.; effect of fact that case might have been decided 
from non-Federal point of view. 

Where the case was decided on the Federal question, the fact that it 
might have been decided from a non-Federual point of view does not 
afford a basis for holding that it was decided on the latter ground 
and that this court has no jurisdiction under § 709, Rev. Stat. 
St. Louis, I. M. & S. Ry. Co. v. McWhirter, 265. 





5. Under § 709, Rev. Stat.; involution of Federal question. 

While the power of this court to review the judgment of a state court 
is controlled by § 709, Rev. Stat., § 237, Judicial Code, yet where 
in a controversy of a purely Federal character the claim is made 
and denied that there was no evidence tending to show liability 
under the Federal statute, such ruling, when duly excepted to, is 
reviewable, because inherently involving the operation and effect 
of the Federal law. Jb. 


6. To review judgment of state court resting on non-Federal grounds suffi- 
cient to sustain tt. 

This court will not review the judgment of the state court when it rests 
not only on Federal, but also on non-Federal grounds, and the 
latter are sufficient to sustain it and were necessarily decided. 
Adams v. Russell, 3538. 
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7. To review judgment of state court resting on non-Federal ground suffi- 
cient to sustain it. 

The state court having held that, under the applicable statutes, the 
parole granted to a prisoner was absolutely void and was therefore 
properly vacated, such ground is sufficient to sustain the judgment, 
and this court cannot review it on the asserted Federal question 
that the state officers had vacated the parole in such manner as to 
violate the prisoner’s constitutional rights secured by the Four- 
teenth Amendment. Jb. 


8. To review judgment of state court in condemnation proceeding; involu- 
tion of constitutional question. 

A judgment by which an owner of condemned property gets less than 
he ought, and in that sense is deprived of his property, cannot come 
to this court on the constitutional question unless there is some- 
thing more than an ordinary honest mistake of law in the proceed- 
ings. (Backus v. Fort Stréet Depot, 169 U. S. 557.) McGovern v. 
New York, 363. 


9. To review judgments of territorial supreme court; scope of, under § 2, 
act of 1874. 

Under the act of April 7, 1874, c. 80, § 2, the review by this court of 
judgments of the Supreme Court of a Territory is confined to de- 
termining whether the facts found by the court below sustain the 
judgment. Citizens’ National Bank v. Davisson, 212. 


10. To review, on certiorari, decisions of Circuit Courts of Appeals. 

The exceptional power of this court to review, upon certiorari, decisions 
of the Circuit Court of Appeals on an appeal from an interlocutory 
order is intended to be, and is, sparingly exercised; that power does 
exist, however, in a case where no appeal lies from the final decision 
of that court. Denver v. New York Trust Co., 123. 


11. To review, on certiorari, decisions of Circuit Courts of Appeals; when 
judgment of Circuit Court of Appeals final. 

A suit to enforce a contract between a municipality and a water com- 
pany for the purchase, as is claimed, by the former of the water 
plant of the latter and to enjoin the city from constructing another 
plant, is not without more a case arising under the Constitution of 
the United States. In such a case the decision of the Circuit Court 
of Appeals is final and the writ of certiorari may be exercised. Ib. 


12. Under Criminal Appeals Act; effect of granting motion to quash serv- 
ice of process. 
The decision of the court below, granting a motion to quash the service 
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on the ground that the statute on which the indictment is based 
does not include the defendant, is equivalent to a decision sus- 
taining a demurrer to the indictment and is based upon the con- 
struction of the statute, and this court has jurisdiction under the 
Criminal Appeals Act of March 2, 1907. United States v. Adams 
Express Co., 381. 

See APPEAL AND ERROR. 


B. Or Circuit Courts or APPEALS. 
See APPEAL AND Erkor, 1; 
JURISDICTION, A 11. 


C. Or Circuit Courts. 

On removal from state court. 

Where the defects in service of process and in procedure in the state 
court are waivable, and after removal there is presented to the 
Circuit Court a controversy involving more than $2,000 and be- 
tween citizens of different States, that court has jurisdiction and 
the method of getting the case before the court cannot operate to 
deprive it of jurisdiction. Mackay v. Uinta Co., 173. 

See APPEAL AND Error, 1; 
ATTACHMENT. 


D. Or FepreraL Courts GENERALLY. 
1. Motives in seeking; materiality of. 
The motives of litigants in seeking Federal jurisdiction are immaterial. 
(Blair v. Chicago, 201 U. 8. 401.) Wheeler v. Denver, 342. 


2. Collusion; effect on jurisdiction of indemnifying plaintiff in taxpayer’s 
suit against liability for costs and fees. 

The fact that the plaintiff in a taxpayer’s suit against a municipality 
was solicited to bring the suit and was indemnified against liability 
for costs and fees is not enough in itself in the absence of any illegal 
purpose to make the case collusive so as to deprive the court of 
jurisdiction. Cashman v. Amador Canal Co., 118 U. S. 58, distin- 
guished. Jb. 


3. Equity, under § 723, Rev. Stat. 

Under § 723, Rev. Stat., a bill of equity does not lie in the courts of 
the United States where a plain, adequate and complete remedy 
can be had at law. Singer Sewing Machine Co. v. Benedict, 481. 


4, Equity; duty of court where remedy at law obvious. 
Where it is obvious that there is a remedy at law, it is the duty of the 
court to interpose that objection sua sponte to a suit in equity. Ib. 
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5. Equity; objection to; availability in appellate court. 
Where, as in this case, there has been no waiver on the part of the 
defendant, the objection is available in the appellate court. Jb. 


6. Equity; ground for. 

The illegality or unconstitutionality of a state or municipal tax is not 
itself a ground for equitable relief in the Federal courts. (Baise 
Water Co. v. Boise City, 213 U. 8. 276.) Ib. 


7. Equity; of suit maintainable in state court. 

The state courts cannot define the equity jurisdiction of the Federal 
courts; but where the state courts have held that a suit in equity 
could be maintained in the courts of the State, the same suit can be 
maintained in the Federal court having jurisdiction in other re- 
spects. Ib. 


See Courts, 1. 


E. Or Bankruptcy Court. 
See BANKRUPTCY, 9. 


F. Equity. 
See Equity. 


G. GENERALLY, 
See CoMMERCE, 1, 3. 


LAND GRANTS. 
See Pustic LAnpDs. 


LEASE. 
See Reau Property, 2. 


LEGACIES. 


See Trusts AND TRUSTEES, 2, 3; 
WILLs. 


LEGISLATIVE POWER. 


See ConGRESS, POWERS OF; GOVERNMENTAL PowERs; 
CoNSTITUTIONAL Law, 4. 9, 10; TAXES AND TAXATION. 


LIENS. 
See BANKRUPTCY, 8. 








~ 
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LIQUORS. 
See Inp1ans, 3, 4, 5. 


LOCAL LAW. 


Colorado. Remedy for recovery of illegal tax. In Colorado one paying 
an illegal tax has a remedy at law to recover it back, and the fact 
that the tax list is prima facie evidence of the amount due does 
not make it conclusive. Singer Sewing Machine Co. v. Benedict, 
481. 


Indiana. Entries in coal mines (see Constitutional Law, 5). Barrett 
v. Indiana, 26. 


Michigan. Riparian rights (see Navigable Waters, 12). United States 
v. Chandler-Dunbar Co., 53. 
Taxation of telephone companies (see Constitutional Law, 14). 
Citizens Telephone Co. v. Fuller, 322. 


Oregon. Information law of 1899 (see Constitutional Law, 8). Lem 
Woon v. Oregon, 586. 
Prosecutions; amendment to constitution affecting (see Con- 
stitutional Law, 15). Jb. 


Generally. See Courts, 6, 7; 
NAVIGABLE WarTERS, 11; 
PRACTICE AND PROCEDURE, 2. 


McKINLEY LAW. 
See CRIMINAL Law. 


MAILS. 


1. Classification; power of Congress as to. 

From the beginning Congress, in exerting its power under the Consti- 
tution to establish post-offices, has acted upon the assumption 
that it is not bound by any hard and fast rule of uniformity, and 
has always assumed the right to classify in its broadest sense. 
Lewis Publishing Co. v. Morgan, 288. 


2. Classification; special privileges; power of Congress as to. 

Congress always has given, and subject only to the express limitations 
of the Constitution, can give, special mail advantages to favor the 
circulation of newspapers, and has also fixed the general standard 
and imposed conditions upon which these privileges can be ob- 
tained. Ib. 
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3. Publications; conditions of carriage; effect of § 2 of Post Office Appro- 
priation Act of 1912. 

The provisions in § 2 of the Post Office Appropriation Act of 1912 
regarding publications and conditions under which they can be 
carried in the mail construed and held, that those provisions are 
intended simply to supplement existing legislation relative to 
second class mail matter, and not as an exertion of legislative power 
to regulate the press, curtail its freedom or to deprive one not com- 
plying therewith of all right to use the mail service. Ib. 


4. Penalty for non-compliance with requirements as to second-class matter; 
privileges denied. 

A penalty of denial of the privileges of the mail for failure to comply 
with requirements applicable only to second class matter does not 
amount to entire exclusion from use of the mail. b. 


5. Penalty for non-compliance with requirements as to second-class mat- 
ter; effect as regulation of publications concerned. 

Requirements in regard to publications entitled to be entered as second 
class mail and sanctioned by the penalty of exclusion from the 
privileges of such second class, are not to be construed as inde- 
pendent regulation of such publications, but only as condition 
precedent to retaining the privileges of second class mail after 
entry of the publication; and so held as to the provision that paid 
for matter in periodicals must be marked ‘‘advertisement” under 
penalty of exclusion from the privileges of the mail. Ib. 


6. Appropriation acts; reference of provision in. 

A provision in a post-office appropriation act referring to the entering 
of mail matter refers to second class mail as that is the only class 
to which the word “enter” can apply. Jb. 

See CoNnsTITUTIONAL Law, 16. 


MASTER AND SERVANT. 


1. Liability of master for negligence of servant; quere as to. 

Quere, whether liability to a third person against the master may result 
from the servant’s neglect of some duty owing to the employer 
alone. Chicago, R. I. & P. Ry. Co. v. Dowell, 102. 


2. Servant’s individual liability for negligence; misfeasance. 

Positive acts of negligence on the part of an engineer while engaged 
in his employer’s business toward a fellow-servant, are acts of mis- 
feasance for which he is primarily liable notwithstanding his con- 
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tract with his employer and the liability of the latter under the 
: state statute. Jb. 
See Emptoyers’ Liasiuity Act, 3; 
Hours oF Service Law; 
INSTRUCTIONS TO JURY, 1. 


MESSAGES AND PAPERS OF THE PRESIDENTS 
See Courts, 5. 


MILITARY OCCUPATION. 


See PHILIPPINE ISLANDS; 
Sratutes, A 10. 


MILLE LAC CHIPPEWAS. 
See INDIANS, 6, 7, 


MINES AND MINING. 


See ConsTITUTIONAL Law, 5, 10; 
Po.ice PowEr. 


MISTAKE. 
See REAL Property, 1. 


MONOPOLY. 
See Patents, 5, 6, 7. 


MORTGAGES AND DEEDS OF TRUST. 
See RECORDATION OF INSTRUMENTS, 2. 


MULTIPLICITY OF SUITS. 
See Equity, 5. 


MUNICIPAL CORPORATIONS. 


1. Charter; amendment; validity of; city of Denver; municipal ownership. 

A provision in regard to the acquisition of a municipal water plant 
held in this case not to be a revision in extenso of the city charter 
but only an amendment thereto; and also held that none of the 
objections to the adoption of the amendment to the charter of the 
city of Denver providing for erectior. of a municipal water plant 
are tenable. Denver v. New York Trust Co., 123. 


2. Franchises; public utility; construction of Denver ordinances relating 
to water company. 
The various ordinances of the City of Denver, Colorado, granting and 
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relating to the iranchise to the Denver Union Water Company con- 
sidered and construed; and held that they did not require the city 
at the expiration of twenty years to exercise either the option to 
renew or the option to purchase reserved in the franchise or- 
dinance, nor did they preclude the city from erecting its own 
plant. Jb. 


3. Franchises; term of; limitation by city charter. 

Where a municipal ordinance grants a franchise to such extent as the 
city may lawfully grant it, the term is not in doubt, if the city char- 
ter expressly limits the term of all such grants. [b. 


4. Franchises; provision of city charter as part of ordinance granting. 

A limitation in the charter on grants by the municipality is as much 
part of an ordinance subsequently passed as though written into 
it. Ib. 


5. Public utilities; effect of ordinance relative to, as election to purchase 
existing plant. 

An ordinance providing for appraisal of a water plant and for submit- 
ting to the electors whether the contract shall be extended or the 
plant purchased at the appraised value, does not amount to an 
election to purchase the plant. Ib. 

See APPEAL AND Error, 3; 
ConsTITUTIONAL Law, 3, 6, 12. 


MUNICIPAL ORDINANCES. 
See ConsTITUTIONAL Law, 2, 3. 


NAVIGABLE WATERS. 

1. Dominant right of public in; use of bed. 

The public right of navigation is the dominant right in navigable 
waters and this includes the right to use the bed of the water for 
every purpose which is an aid to navigation. Lewis Blue Point 
Oyster Co. v. Briggs, 82. 


2. Power of Congress over; delegation of power by States. 

Whatever power the several States had before the Union was formed 
over navigable waters within their respective jurisdictions has 
been delegated to Congress, which now has all governmental 
power over the subject, restricted only by the limitations in the 
other clauses of the Constitution. Jb. 


3. Power of Congress over. 
Under the Constitution, Congress can adopt any means for the im- 
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provement of navigation that are not prohibited by that instru- 
ment itself. United States v. Chandler-Dunbar Co., 53. 


4. Flow of; property right in. 

The flow of the stream of a navigable river is in no sense private prop- 
erty, and there is no room for judicial review, at the instance of a 
private owner of the banks of the stream, of a determination of 
Congress that such flow is needed for the improvement of nayiga- 
tion. Ib. 


5. Flow of; ownership in. 
Private ownership of running water in a great navigable stream is in- 
conceivable. Ib. 


6. Flow; use of; removal of structures necessary for; effect of act of March 8, 
1909, relative to St. Marys River. 

The act of Congress of March 3, 1909, declaring that a public necessity 
existed for absolute control of all the water of St. Marys River ex- 
cludes forever all structures necessary for commercial use of the 
water power, regardless of whether there may be any surplus in 
the flow beyond that required for purposes of navigation. Jb. 


7. Flow of; when taking for purposes of navigation; effect of sale of surplus 
power. 

Even if the act declaring that the entire flow of a navigable stream is 
necessary for navigation provides for the sale of surplus power, the 
act is still a taking for the purposes of navigation and not for a 
commercial use. Jb. 


8. Flow; taking by Government; sale of surplus unobjectionable. 

If the primary object is a legitimate taking there is no objection to the 
usual disposition of what may be a possible surplus of power. 
(Kaukauna Co. v. Green Bay Canal, 142 U. 8. 254.) Ib. 


9. Flow; taking for purposes of navigation; sale of surplus; who may not 
object to. 

An objection to selling excess water power resulting from construction 
of works for the improvement of navigation cannot be made 
by one who has no property right in the water which has been 
taken. Ib. 


10. Beds of; title to. 
United States v. Chandler-Dunbar Co., ante, p. 53, followed as to the 
nature of the title of an owner of the bed of navigable waters and 
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the control of Congress thereover. Monongahela Navigation Co. v. 
United States, 148 U. S. 312, distinguished as not resting on pro- 
prietary rights but on estoppel. Lewis Blue Point Oyster Co. v. 
Briggs, 82. 


11. Beds of; title to; law governing. 

The technical title to the beds of navigable rivers of the United States 
is either in the States in which the rivers are situated, or in the 
riparian owners, depending upon the local law. United States v. 
Chandler-Dunbar Co., 53. 


12. Title of riparian owner in Michigan. 

Upon the admission of Michigan as a State into the Union the bed of 
the St. Marys River passed to the State; under the law of Michigan 
a conveyance of land bordering upon a navigable river carries the 
title to the middle thread. [b. 


13. Title of riparian owner; subordination to right of navigation. 

The title of the riparian owner to the bed of a navigable stream is a 
qualified one, and subordinate to the public right of navigation and 
subject to the absolute power of Congress over the improvement 
of navigable rivers. Jb. 


14. Obstructions in; conclusiveness of judgment of Congress as to what 
constitutes. 

The judgment of Congress as to whether a construction in or over a 
navigable river is or is not an obstruction to navigation is an exer- 
cise of legislative power and wholly within its control and beyond 
judicial review; and so held as to the determination of Congress 
that the whole flow of St. Marys River be directed exclusively to 
the improvement thereof by the erection of new locks therein. Jb. 


15. Obstructions in; right of one acting under revocable permit; effect of act 
of Congress revoking permit. 

One placing obstructions in a navigable stream under a revocable 
permit of the Secretary of War does not acquire any right to main- 
tain the same longer than the Government continues the license; 
and an act of Congress revoking the permit does not amount to a 
taking of private property so far as exclusion from what was cov- 
ered by the permit is concerned. Ib. 


16. Obstructions in; removal; power of Congress; effect of loss to owners. 
Every structure in the water of a navigable river is subordinate to the 
right of navigation and must be removed, even if the owners sus- 


INDEX. 687 


tain a loss thereby, if Congress, in assertion of its power over navi- 
gation, so determines. Ib. 

See ConGREss, PowERS OF, 2, 3; PRACTICE AND PROCEDURE, 9; 
EMINENT Domain, 1, 2, 4; Res JuDIcATA. 


NAVIGATION. 


See ConsTITUTIONAL Law, 1; Eminent Domatn, 1, 2, 4; 
ConeRrEss, PowERs oF, 2, 3; NAVIGABLE WATERS. 


NAVY. 
See ARMY AND Navy. 


NEGLIGENCE. 


1. Emergency judgment; accountability for. 

One obliged to form a judgment in an emergency on the spot is not 
to be held accountable in the same measure as one able to judge the 
situation in cold abstraction. (The Germanic, 196 U. 8. 589.) 
Chicago, R. I. & P. Ry. Co. v. Brown, 317. 


2. Contributory; movement of trains; failure to anticipate possibility of 
injury. 

The movement of trains requires prompt action, and one engaged 
therein should not be held guilty of contributory negligence because 
he did not anticipate that he might be injured if he selected one of 
several ways of performing his duty even though he had knowledge 
of the existence of that which caused his injury. Jb. 


3. Contributory; direction of verdict; damages on affirmance. 

There being evidence to sustain the verdict that plaintiff was not guilty 
of contributory negligence, the court below properly denied a 
motion to direct a verdict for the defendant, and this court af- 
firms the judgment with ten per cent. damages. Texas & Pacific 
Ry. Co. v. Prater, 177. 


4. Fellow-servants; duty to each other; function of jury. 

The truth of evidence tending to show a custom as to where switchmen 
walk in a railroad yard, is for the jury to determine; and if true it is 
the duty of an engineer, in the exercise of ordinary care to watch 
for a switchman whom he knows is in the usual locality and in front 
of his engine. Norfolk & Western Ry. Co. v. Earnest, 114. 

See Emptoyers’ Liasiuity Act, 2, 3; REMOVAL OF Causss, 6, 7; 
MASTER AND SERVANT, I, 2; SaFety APPLIANCE ACTS. 
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NEGOTIABLE INSTRUMENTS. 


See BANKS AND BANKING, 1; 
STock AND STOCKHOLDERS, 1. 


NEWSPAPERS. 
See Maits, 2, 3, 4, 5. 





NON COMPOS MENTIS. 
See ExtTrapITIon, 10. 


NON OBSTANTE VEREDICTO. | 
See Courts, 3. 


NOTICE. 
Estoppel to plead ignorance. 
One cannot plead ignorance of a fact of which he has notice as an excuse 
for violating rights of parties whom he is bound to protect. Citi- 
zens National Bank v. Davisson, 212. 





See BANKS AND BANKING, 2, 3, 4; INTERSTATE COMMERCE, 2; 
Courts, 2; NEGLIGENCE, 2; 
Escrow, 2, 3, 4; PaTEntTs, 6. 
OBJECTIONS. 


See Jurispiction, D 4, 5; 
INSTRUCTIONS TO JURY, 2, 3; 
NAVIGABLE WATERS, 9. 


OBSTRUCTIONS TO NAVIGATION. 
See NAVIGABLE WarTERS, 6, 14, 15, 16. 


OCCUPATION OF CONQUERED TERRITORY. 


See INTERNATIONAL Law, 1, 2; 
PHILIPPINE ISLANDS. 


OKLAHOMA. 


See INDIANS, 3. 


OPIUM TRADE. 
See CRIMINAL Law, 1, 2. 


ORDINANCES. 


See ConstTITUTIONAL Law, 2, 2; 
MUNICIPAL CoRPOF.ATIONS. 
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PAROLES. 


See Courts, 6; 
JURISDICTION, A 7. 


PARTIES. 


See Jurispiction, D 2; 
REMOVAL OF Causss, 4, 5, 6, 7. 


PATENTS. 


1. Statutory rights. 

The right to make, use and sell an invented article existed without, 
and before, the passage of the patent law; the act secured to the 
inventor the exclusive right to make, use and vend the thing pat- 
ented. Bauer v. O’Donnell, 1. 


2. Construction of patent law. 

While the patent law should be fairly and liberally construed to effect 
the purpose of Congress to encourage useful inventiun, the rights 
and privileges which it bestows should not be extended by judicial 
construction beyond what Congress intended. Jb. 


3. Law of, and that of copyrights, differentiated. 

The patent law differs from the copyright law in that it not only con- 
fers the right to make and sell, but also the exclusive right to use 
the subject-matter of the patent. Jb. 


4. Phraseology of patent law not technical. 

In framing the patent act and defining the rights and privileges of pat- 
entees thereunder Congress did not use technical or occult phrases, 
but in simple terms gave the patentee the exclusive right to make, 
use and vend his invention for a definite term of years. Jb. 


5. Monopoly created by patent law; when article beyond limits of. 

While the patent law creates to a certain extent a monopoly by the 
inventor in the patented article, a patentee who has parted with 
the article patented by passing title to a purchaser has placed the 
article beyond the limits of the monopoly secured by the act. 
(Adams v. Burke, 17 Wall. 453.) Jb. 


6. Sales of patented articles; right of patentee to limit price. 

A patentee may not by notice limit the price at which future retail 
sales of the patented article may be made, such article being in the 
hands of a retailer by purchase from a jobber who has paid to the 
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agent of the patentee the full price asked for the article sold. Henry 
v. Dick Co., 224 U.S. 1, distinguished. Jb. 


7. Use of invention; right to transfer article with qualified title as to use. 
The right given by the patent law to the inventor to use his invention 
should be protected by all means properly within the scope of the 
statute, and the patentee may transfer a patented article with a 
qualified title as to its use. (Henry v. Dick Co., 224 U.S. 1.) Ib. 


8. Vending; effect of use of words “vend” and “vending” in §§ 4884, 
4952, Rev. Stat. 

The words “vend” and “vending” as used in § 4952, Rev. Stat., in 
regard to the copyright protection accorded authors and as used 
in § 4884, Rev. Stat., in regard to the protection accorded inventors 
for their patented articles, are substantially the same, and the pro- 
tection intended to be secured to authors and inventors is substan- 
tially identical. Ib. * 


9. Vending; effect of word “‘vending”’ in patent law. 

While Bobbs-Merrill Co. v. Straus, 210 U. S. 339, recognized that there 
are differences between the copyright statute and the patent stat- 
ute, and disclaimed then deciding the effect of the word ‘“‘ vending”’ 
as used in the latter, this court now decides that the terms used in 
regard to the protection accorded by both statutes in regard to the 
exclusive right to sell are to all intents the same. Ib. 


10. Vending; effect of attempt to reserve right to fix price on resale. 

Where the transfer of the patented article is full and complete, an at- 
tempt to reserve the right to fix the price at which it shall be resold 
by the vendee is futile under the statute. It is not a license for 
qualified use, but an attempt to unduly extend the right to vend. 
Henry v. Dick Co., 224 U. 8. 1, distinguished. Jb. 


PENALTIES AND FORFEITURES. 
See Matts, 4, 5. 


PERIODICALS. 
See MAILs. 


PHILIPPINE ISLANDS. 
1. Military occupancy of; limitation of extent. 
The military occupation by the United States, during and after the war 
with Spain, of the Philippine Islands, and the conduct of the 
military government thereof, did not extend to places which were 
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not in actual possession of the United States, until they were re- 
duced to such possession. MacLeod v. United States, 416. 


2. Military occupation; collection of duties on imports; application of 
executive orders. 

Executive orders regarding the collection of duties on goods imported 
into the Philippine Islands during the military occupancy thereof 
by the United States did not apply to any ports, such as Cebu, 
during the time that they were not in the possession and under 
the control of the United States. Jb. 


3. Military occupation of; collection of duties on imports; application of 
executive orders. 

The principles of international law were recognized by the Executive 
in issuing orders concerning the government of the Philippine 
Islands during military occupancy thereof, and this court will not 
construe an order directing payment of duties on imports as re- 
lating to goods brought into ports in the possession of the de facto 
government of the insurgents. Ib. 


4, Military occupation of; duties on imports; executive order of July 12, 
1898; effect of place of residence of importer. 

The fact that the importer of goods brought into a port of the Philip- 
pine Islands which had not been reduced to possession by the 
United States but was still under control of a de facto government 
of the insurgents resided in Manila which was under military oc- 
cupancy did not make him subject to the executive order of July 12, 
1898, to pay duties on such goods. Ib. 


5. Military occupancy; duties on imports; application of ratificaticn of 
executive acts. 

The act of June 30, 1906, c. 3912, 34 Stat. 636, ratifying executive acts 
imposing duties, does not apply to duties collected at points which 
the United States had not occupied and which were in possession of 
insurgent de facto governments. United States v. Heinszen, 206 
U. S. 370, distinguished. Jb. 


6. Military occupancy; duties on imports; legality of exaction. 

Duties collected by the United States on cargoes imported at ports in 
the Philippine Islands which had not been reduced to possession by 
the United States but were in possession of the de facto government 
of insurgents were an illegal and unwarranted exaction covered 
neither by the order of the President nor the ratifying acts of 


Congress. Jb. 
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PLEADING. 


See CONVEYANCES, 2; 
PRACTICE AND PROCEDURE, 1. 


POLICE POWER. 
Businesses within; coal mining. 
Coal mining is a dangerous business and subject to police regulation 
by the State. Barrett v. Indiana, 26. 
See ConstITUTIONAL Law, 5, 10, 11; 
INDIANS, 3. 


POSTAL LAWS. 
See Malis. 


POSTMASTER GENERAL. 
See CERTIORARI, 5; 
INJUNCTION. 


POWERS OF CONGRESS. 


See ConGRESS, POWERS OF; Matits, 1, 2; 
CONSTITUTIONAL Law, NAVIGABLE WATERS, 2, 3, 10, 13, 14, 
1; 15, 16. 


PRACTICE AND PROCEDURE. 


1. Amendment of pleading; interference with discretion of trial court. 

Even if the decision of a state court having jurisdiction of a case trans- 
ferred from a Federal court were subject to review here on a non- 
Federal question, this court would not, in the absence of manifest 
error, interfere with the discretion of the trial judge in permitting 
or refusing an amendment. First National Bank v. Keys, 179. 


2. Application of local law as to form of local statute. 

Where there has been a constant legislative and executive construction 
of a provision of the constitution of the State in regard to the title 
of a statute clearly expressing the object thereof, this court will 
not, in view of the consequences of striking down legislation, de- 
clare a statute invalid on account of defective title where, as in 
this case, there has been substantial compliance with the require- 
ments of the constitution of the State in that regard. Citizens 
Telephone Co. v. Fuller, 322. 


3. Certification of facts found by territorial supreme court. 
The facts found are certified to this court by the territorial Supreme 
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Court either by adopting the findings of the trial court or by mak- 
ing separate findings of its own. Citizens National Bank v. Davis- 
son, 212. 


4. Deference to concurring judgments of lower courts. 

Where the trial court and the Circuit Court of Appeals have, after 
considering the evidence, confirmed the verdict, this court will 
hesitate to say that their concurring judgments are not such as 
could be reasonably formed or are without foundation as matter 
of law. Chicago, R. I. & P. Ry. Co. v. Brown, 317. 


5. Following state court’s findings of fact. 

It is only in exceptional cases that this court does not accept the facts 
as found by the state Supreme Court; and where, as in this case, 
those facts are supported by competent testimony it will not retry 
issues of fact already properly heard and determined by courts of 
competent jurisdiction. Portland Ry. Co. v. Oregon Railroad Com- 
mission, 397, 414. 


6. Following state couri’s findings of fact. 

Where the record does not clearly disclose all facts necessary on which 
to base conclusions, this court will not overrule the state tribunal 
and declare rates fixed by it within its jurisdiction to be confis- 
catory and violative of rights secured by the Fourteenth Amend- 
ment. Ib. 


7. Following state court’s construction of state statute. 

A construction by the state court that the equality provisions of a 
state statute regulating railway fares applies to localities as well as 
to individuals is binding upon this court, and the constitutionality 
of the statute will be determined as so construed. Ib. 


8. Following state court’s ruling as to rights acquired under contract with 
State. 

This court follows the ruling of the state court on the question whether 
contracts between the purchaser and the State convey such an 
equitable title that the certificates of purchase are real estate. 
Robertson v. Howard, 254. 


9. Following state court’s construction of state grants. 

The determination by the state court of the effect of grants of title 
to the bed of navigable waters within the State must be followed 
by this court. Lewis Blue Point Oyster Co. v. Briggs, 82. 
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10. Scope of review of judgment of Circuit Court of Appeals. 

Where the case is within the class which it was the purpose of the 
Judiciary Act of 1891 to submit to the final jurisdiction of the Cir- 
cuit Court of Appeals, «his court goes no further than to inquire 

| whether plain error is made out. (Jeras & Pacific Railway v. 

Howell, 224 U.S. 577.) Chicago, R. I. & P. Ry. Co. v. Brown, 317. 





11. Scope of review of order of Circuit Court of Appeals granting injunc- 
tion in equity case. 

On a review of an order of the Circuit Court of Appeals granting an 
injunction in an equity case, this court is not confined to consid- 
ering the act of granting the injunction, but if it determines that 
there is any insuperable objection to maintaining the bill it may 
direct a final decree dismissing it. Denver v. New York Trust Co., 
123. 

See INSTRUCTIONS TO JURY, 2; 
JuRIspDIcTION, A 3; D 5. ° 


PREEMPTION ENTRIES. 
See InpIAns, 2, 7. 


PREFERENCES. 
See Bankruptcy, 8, 10-13, 14. 


PRESS. 
See Matis, 2-5. 


PRESUMPTIONS. 


See BANKRUPTCY, 3, 5; 
BANKS AND BANKING, 2, 3, 4; 
Sratutss, A 8. 


PRINCIPAL AND AGENT. 


See BANKS AND BANKING, 2, 3, 4; 
Escrow, 4. 


PRINCIPAL AND SURETY. 


1. Alteration to discharge surety; consideration in determining. 

A court of equity looks to substance rather than to form. Whether the 
contract of the principal has been so altered as to discharge the 
surety is to be decided according to the essentials. Wilkinson v. 
McKimmie, 590. 





INDEX. 695 


2. Alteration to discharge surety; what amounts to. 

In this case held that an arrangement as to a reservation in a convey- 
ance made simply to save expense of reconveyance and which did 
not alter the position of the principal or his surety was not such a 
material change as would discharge the surety. Ib. 


3. Liability of surety for acts of principal not specified in bond. 

Sureties on the official bond of a public officer are not, in the absence of 
statutory provisions, responsible for his failure to account for 
moneys received and held by him extra-officially and not specified 
in the bond. District of Columbia v. Petty, 593. 


PRIVATE LAND CLAIMS. 
See Pusuic LANpDs. 


PRIVILEGES AND IMMUNITIES. 
See MAILs, 2, 4. 


PROCESS. 
See ATTACHMENT; EXTRADITION; 
CERTIORARI; JuRIsDICTION, A 12; C; 


REMOVAL OF CausEs, 1. 


PROPERTY RIGHTS. 


See ConstITUTIONAL Law, 3, 5, 6, 7; 
Eminent Domain, 1-5; 
NAVIGABLE WATERS. 


PROVISOS. 
See Statutes, A 6. 


PUBLICATION. 
See ATTACHMENT, 3. 


PUBLICATIONS. 
See Malis. 


PUBLIC LANDS. 


1. Spanish grants; proceedings on which grant issued. 

The proceedings on which the grant involved in this case was issued 
are substantially the same as those in United States v. Sandoval, 
167 U.S. 278. Bond v. Barela, 488. 








696 INDEX. : 


2. Spanish grants; title of United States. 

Whether the original grant made in 1739 by royal authority of Spain 
was in severalty or communal, whatever was unallotted passed 
into the public domain of the United States upon the acquisition 
of the Territory. Jb. 


3. Spanish grants; confirmation by act of July 22, 1854; title passed by. 
In this case held that the confirmation of a Spanish grant under the 
act of July 22, 1854, on the application of a town claiming to be 
the owner, passed the title to that town unburdened with any 
trust for heirs or grantees of persons named in the original petition 
and royal decree. Jb. 
See EMINENT Domatn, 6; 
INDIANS, 2. 


PUBLIC MONEYS. 
See District or CoLuMBIA, 1, 2. 


PUBLIC OFFICERS. 


See District oF CoLumsiA, 1, 2; 
PRINCIPAL AND SURETY, 3; 
RECORDATION OF INSTRUMENTS, 3. 


PUBLIC RECORDS. 
See RECORDATION OF INSTRUMENTS, 3. 


PUBLIC UTILITIES. 


See CONSTITUTIONAL Law, 12; 
Municipat Corporations, 1, 2, 5. 


RAILROADS. 


See CONSTITUTIONAL Law, 2, 3; NEGLIGENCE, 2, 4; 
EmpLoyers’ LiaBiuity Act; PRACTICE AND PROCEDURE, 7; 
Hours oF SERVICE Law; RATES; 

INTERSTATE COMMERCE; SaFETY APPLIANCE ACTS; 
States, 1, 2. 


RATES. 


Illegality where per se reasonable and lawful. 

A rate may be per se reasonable and lawful and yet illegal as dis- 
criminatory against a shipper or a locality. Portland Ry. Co. v. 
Oregon Railroad Commission, 397, 414. 

See PRACTICE AND PROCEDURE, 6, 7; 
STATES. 
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RATIFICATION. 
See Puitippine Isuanps, 5, 6. 


REAL PROPERTY. 


1. Conveyances under decree of court; defective; sufficiency to pass title. 

Deeds made by a public officer in pursuance of a decree of the court 
which are defective in form by reason of a mistake made by such 
public officer will pass the title to the property intended to be con- 
veyed, as harmful consequences should not fall upon purchasers, 
who, in reliance upon apparent regularity have paid their money 
for the property. Camp v. Boyd, 530. 


2. Ground rents defined. 

The term “ground rents” as used in the deeds and proceedings involved 
in this case did not import merely the rents that were to accrue 
during the residue of a 99 year lease renewable forever, but in- 
cluded the reversion as well, it appearing that the entire beneficial 
interest of the owner of the ground rents and the reversion were 
undoubtedly the subject of the sale and within the contemplation 
of the buyer and seller. Jb. 

See Banxruptcy, 9, 15, 16; 
Kauiry, 1, 4; 
PRACTICE AND PROCEDURE, 8. 


RECLAMATION OF ARID LANDS. 


1. Cost of irrigation projects; assessment of; expense of maintenance dur- 
ing Government-held period; act of 1902 construed. 

The history of the Reclamation Act of 1902 shows that it was the in- 
tent of Congress that the cost of each irrigation project should be 
assessed against the property benefited and that the assessments as 
fast as collected should be paid back into the fund for use in sub- 
sequent projects without diminution. This intent cannot be car- 
ried out without charging the expense of maintenance during the 
Government-held period as well as the cost of construction. 
Swigart v. Baker, 187. 


2. Cost of irrigation projects; legislative construction of act of 1902. 

Subsequent legislative construction of a prior act may properly be 
examined as an aid to its interpretation: and so held that statutes 
passed since the Reclamation Act of 1902 indicate that Congress 
has construed the provisions of that act as authorizing the Secre- 
tary of the Interior to assess cost of maintenance as well as of 
construction of irrigation projects upon the land benefited. Jb. 
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3. Cost of irrigation projects; construction of act of 1902. 

The repeated and practical construction of the Reclamation Act of 
1902 by both Congress and the Secretary of the Interior, in charg- 
ing cost of maintenance as well as construction, accords with the 
provisions of the act taken in its entirety and is followed by this 
court. Jb. 


RECORDATION OF INSTRUMENTS. 


1. Statutory origin of laws. 

Registration laws are of statutory origin, and, in each case, the ap- 
plicable statute determines what instruments are to be recorded 
and where and what the effect is of failure to record. First Na- 
tional Bank v. Keys, 179. 





2. Re-recordation; effect to require, of act creating new district in Indian 
Territory. 

An act of Congress creating a new district in the Indian Territory and 
establishing a clerk’s office therein, and which does not expressly 
so provide, does not require a chattel mortgagee to re-record his 
instrument in the new clerk’s office. Ib. 


3. Transfer of records; right of parties not affected by failure cf public 
officer to perform duty as to. 

Where the duty of transferring records of instruments from one clerk’s 
office to another newly established is placed upon the clerk, rights 
of persons under such instruments are not lost on account of the 
failure of the clerk to comply with the statute. Jb. 


RED LAKE RESERVATION. 
See InpIans, 7. 


REGISTRATION. 
See REcorDATION OF INSTRUMENTS. 


REMEDIES. 


Power of court to grant; presumpiion against. 

Constant failure to apply for a particular remedy suggests that it is 
due to conceded want of power in the courts to grant it. Degge v. 
Hitchcock, 162. 

See ATTACHMENT; Emp.oyers’ Liasiiity Act, 4; 
CERTIORARI; JURISDICTION, D 3, 4; 
Loca Law (Colo.). 
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REMOVAL OF CAUSES. 


1. Proceeding in nature of process. 
Removal proceedings are in the nature of process to bring the parties 
before the Federal court. Mackay v. Uinta Co., 173. 


2. Proceedings for; regularity; waiver of defects. 

The defendant may waive defects in removal proceedings if jurisdiction 
actually exists, and if he does so the court will not of its own 
motion inquire into the regularity of the proceedings. Ib. 


3. Functions of state and Federal courts. 

While issues of fact arising on the controverted allegations in a petition 
for removal are only triable in the Federal court, the state court 
may deny the petition if it is insufficient on its face. Chicago, R. I. 
& P. Ry. Co. v. Dowell, 102. 


4. Joinder of defendants; fraudulent; motive of plaintiff immaterial. 

Mere averment that a resident defendant, in this case an employé of 
small means, is fraudulently joined with a non-resident defendant 
of undoubted responsibility for the purpose of preventing removal 
by the latter, is not sufficient to raise an issue of fraud in the ab- 
sence of other averments of actual fraud. The motive of plaintiff 
in such a case is immaterial; if the right of joinder exists he can 
exercise it. Ib. 


5. Joinder of defendants; propriety question for state court. 

If the state court so decides, a plaintiff may joint tort-feasors even 
though the liability of one is statutory and the liability of the other 
rests on the common law. 1b. 


6. Joinder of defendants; plaintiff’s election. 

If plaintiff alleges that the concurrent negligence of both defendants 
caused his injury, he may join them in one action; and if he do so 
the fact that he might have sued them separately furnishes no 
ground for removal. Ib. 


7. Joinder of defendants; propriety question for state court. 

Whether or not defendants are jointly liable depends on plaintiff’s 
averments in the statement of his cause of action, and it is a ques- 
tion for the state court to decide. Ib. 


RENTS. 
See REAL PROPERTY, 2. 
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RESERVATIONS. 
See Inp1ans, 2, 7. 





RES JUDICATA. 

Effect of decree in equity dismissing, on merits, action to have bridge de- 

clared obstruction to navigation, as res judicata in criminal pro- 
ceeding for failure to remove bridge. 
| A judgment dismissing, on the merits, an equity action brought by the 
Secretary of War against a railroad company to declare a bridge 
over a navigable stream to be an unreasonable obstruction and to 
require its removal under the act of March 3, 1899, on the ground 
that the provisions of the act did not apply, held, in a criminal trial 
on an indictment charging the same party with violating the penal 
provisions of the said act, to be res judicata and decisive of the 
question. United States v. Baltimore & Ohio R. R. Co., 244. 

See ConGREss, Powers or, 2. 


RESTRAINING ORDERS. 
See INJUNCTION. 


RESTRAINT OF TRADE. 
See Anti-Trust Act, 2, 3, 4, 5. 


RESTRAINT UPON ALIENATION. 
See WILLs, 1, 2. 


RETIREMENT. 
See ARMY AND NAVY. 


RIPARIAN RIGHTS. 
See NavicaBLe Waters, 4, 5, 11, 12, 13, 15, 16. 


RIVERS. 
See NAVIGABLE WATERS. 


SAFETY APPLIANCE ACTS. | 
Negligence of carrier; when charge sustained. | 
Under the Safety Appliance Acts the failure of a coupler to work at 
any time sustains a charge of negligence on the part of the carrier. 
(C., B. & Q. R. R. Co. v. United States, 220 U. S. 559.) Chicago, 
R. 1. & P. Ry. Co. v. Brown, 317. 











INDEX. 701 


ST. MARYS RIVER. 
See NAVIGABLE WATERS, 6, 12, 14. 


SALES. 


See BANKRUPTCY, 9, 15, 16; Patents, 1, 6; 
INDIANS, 7; REAL Property, 1, 2; 
Srock AND STOCKHOLDERS, 2. 


SECOND CLASS MAIL MATTER. 
See MaIzs, 3, 4, 5. 


SECRETARY OF THE INTERIOR, 
See RECLAMATION OF ARID LANDS. 


SERVICE OF PROCESS. 
See ATTACHMENT. 


SET-OFF. 


See Bankruptcy, 14, 17, 18, 19; 
Contracts, 3, 5. 


SHERMAN ACT. 
See AntTI-Trust Act. 


SOVEREIGNTY. 
See INTERNATIONAL Law. 


SPAIN. 
See INTERNATIONAL Law, 3. 


SPANISH GRANTS. 
See Pusiic LANDs. 


SPECIAL APPEARANCE. 
See ATTACHMENT, 4. 


STATEHOOD. 
See INDIANS, 3. 


STATES. 


1. Power to control rates to be charged by intrastate carriers. 
The authority of the States to control by appropriate legislation rates 
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of fare to be charged by street railways and other common carriers 
wholly within their borders and subject to their laws is unques- 
tioned. Portland Ry. Co. v. Oregon Railroad Commission, 397, 414. 


2. Power to prohibit unjust discrimination by intrastate railroads; dele- 
gation of power. 

A State may, without violating the Fourteenth Amendment, prohibit 
any unjust discrimination by a domestic railroad company against 
any localities upon its lines; and it may leave it to the Railroad 
Commission to determine whether the rates are or are not dis- 
criminatory, provision being made for notice and judicial review. 
Ib. 


See CoMMERCE, 1, 3; INDIANS, 3; 
ConsTITUTIONAL Law, 4, 5, NAVIGABLE WATERS, 2, 11, 12; 
8, 13; Po.ice Power; 
Courts, 6; ’ TAXES AND TAXATION, 2, 3. 
STATUTES. 


A. CONSTRUCTION OF. 
1. Legislative history; consideration of. 
Legislative history of a statute can be examined to enable the court to 
construe it. Lewis Publishing Co. v. Morgan, 288. 


2. Legislative intent; history of statute may be examined in determining. 

A statutory provision for charging cost of construction of an improve- 
ment against property benefited may include the cost of main- 
tenance as well as of actual construction; and in determining the 
scope of the provision the court may arrive at the legislative intent 
by examining the history of the statute. Swigart v. Baker, 187. 


3. Legislative construction; quere as to. 

Quere whether Congress may not by legislation construe a prior statute 
so that as to all matters subsequently arising the action is legis- 
lative in character. Ib. 


4. Significance of inaction by Congress after repeated construction by ex- 
ecutive officer. 

Where the executive officer charged with its enforcement annually re- 
ports to Congress the same construction of a statute, it is signif- 
icant if Congress never has taken any adverse action in regard to 
such construction. Ib. 


5. Paragraphs; reference of provisions in. 
Requirements in the second paragraph of a statutory provision held 
to apply to articles enumerated in the preceding paragraph when 
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the words used cannot otherwise be reasonably construed, and 
when it also appears that as passed by the first enacting chamber 
the two paragraphs subsequently divided were embodied in one 
paragraph. Lewis Publishing Co. v. Morgan, 288. 


6. Proviso not to be rejected. 

In interpreting a proviso in a statute, it will not be given a meaning 
that would amount to entirely rejecting it. United States v. Mille 
Lac Chippewa Indians, 498. 


7. Criminal; extension of. 
Criminal statutes ought not to be extended by construction. United 
States v. Shelley, 239. ; 


8. Departmental Appropriation Act; presumption as to application of pro- 
vision in. 

A provision in a departmental appropriation act gives rise to the in- 
ference that it concerns the general subject under control of that 
Department. Lewis Publishing Co. v. Morgan, 288. 


9. Taxing statutes; primary object; double taxation; limitation of scope. 

A statute which is primarily designed as a taxing act to raise revenue 
on, and not one to suppress the manufacture of, a specified article, 

‘will not be construed so as to subject the same substance more 
than once to the tax or to require surveillance over places where 
the secondary treatment is conducted as well as over the factory of 
primary manufacture. United States v. Shelley, 239. 


10. Of statutes relating to territory occupied by military forces of the Gov- 
ernment. 

Statutes relating to territory occupied by the military forces of the 
Government should be construed in the light of the purpose of the 
Government to act within the principles of international law, the 
observance of which is essential to the peace and harmony of na- 
tions. MacLeod v. United States, 416. 


See Anti-Trust Act, 1; Matts, 5; 
Army AND Navy, 2; PaTENTs, 2, 4; 
ATTACHMENT, 3; PRACTICE AND PROCEDURE, 2, 7; 
Inpians, 3, 6; RECLAMATION OF ARID LANDs. 


B. SratuTses OF THE UNITED STATEs. 
See Acts or CONGRESS. 


C. SraTuTes OF THE STATES AND TERRITORIES. 
See Loca Law. 
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STOCK AND STOCKHOLDERS. 


1. Certificates of stock; character as negotiable securities. 

Stock certificates are a peculiar kind of property; although, strictly 
speaking, not negotiable paper, they are frequently the basis of 
commercial transaction and bought and sold in open market as 
negotiable securities are. (Bank v. Lanier, 11 Wall. 369.) Na- 

“tional Safe Deposit Co. v. Hibbs, 391. 


2. Certificates of stock; sales; principles governing in determining rights of 
parties. 

The fact that principles affecting the matters involved are well known 
to business men and are constantly acted upon by them should 
be given due weight in determining the rights of parties in a trans- 
action relating to the sale of stock certificates. Russell v. Am. Bell 
Telephone Co., 180 Massachusetts, 467, approved. Ib. 

See BANKRUPTCY, 2, 3, 4, 5. 


STREET RAILWAYS. 
See STaTEs, 1. 


STREETS AND HIGHWAYS. 


See District oF CoLuMBIA, 2; 
EMINENT Domatn, 6. 


TAXES AND TAXATION. 

1. Classification in; implication from power of exemption. 

Power of exemption from taxation seems to imply the power of dis- 
crimination; and in taxation, as in other matters of legislation, 
classification is within the legislative power—and it may be even 
to a greater extent. Citizens’ Telephone Co. v. Fuller, 322. 


2. Classification; discrimination in; power of States. 

The numerous decisions of this court reviewed in this opinion illustrate 
the power of the legislature of the State over the subjects of taxa- 
tion and the range of discrimination that may be exercised in clas- 
sification. Ib. 


3. Classification; basis for; power of State as to. 
The legislature, having the power of classification, has also the power 
to select the differences on which to base the classification. [b. 


See ConsTITUTIONAL Law, 14; JurispictTion, D 6; 
Equity, 6; Locat Law (Colo.); 
INTERNATIONAL Law, 1; PHILIPPINE ISLANDS, 2-6; 


Sratutes, A 9. 
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TELEPHONE COMPANIES. 
See ConstTITUTIONAL Law, 14. 


TERRITORIAL COURTS. 


See Courts, 1; 
JURISDICTION, A 9; 
PRACTICE AND PROCEDURE, 3. 


TESTAMENTARY TRUSTS. 
See Trusts AND TRUSTEES, 2, 3. 


TITLE. 
See BANKRUPTCY, 6, 20; PATENTS, 7; 
EMINENT DomaIn, 13; PRACTICE AND PROCEDURE, 8, 9; 
Eauiry, 1; Pusuic Lanps, 3; 
NAVIGABLE Waters, 10-13; REAL Property, 1; 


TORT-FEASORS. 
See REMOVAL oF CaussEs, 5. 


TREATIES. 


1. Construction by political department of government; weight of. 

The construction of a treaty by the political department of the Gov- 
ernment, while not conclusive upon a court called upon to construe 
such a treaty in a matter involving personal rights, is of great 
weight. Charlton v. Kelly, 447. 


2. Violation of; waiver. 
A government can waive violations of a treaty by the other party, and 
it remains in force until formally abrogated. Jb. 
See EXTRADITION; 
INTERNATIONAL Law, 3. 


TRIAL. 


See ExTRADITION, 5; 
INSTRUCTIONS TO JuRY, 1. 


TRUSTS AND TRUSTEES. 


1. Interference by court of equity at instance of beneficiaries. 

Trustees having the power to exercise discretion will not be interfered 
with by a court of equity, at the instance of the beneficiaries, so 
long as they are acting bena fide. Shelton v. King, 90. 


VOL. ccxxIx—45 
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2. Testamentary trustees; when court not justified in compelling anticipa- 
tion of time of payment of legacies. 

In the absence of circumstances and conditions not provided for in the 
will, there being no question of perpetuities or restriction of aliena- 
tion and creditors not being concerned, the court should not com- 
pel testamentary trustees to anticipate the time of payment of 
legacies which the testator expressly provided should be held in 
trust for the legatees until a specified time. Jb. 


3. Testamentary trustees; compelling anticipation of time of payment of 
legacies refused. 

In this case the court refuses to compel testamentary trustees to pay 
over legacies prior to the time specified in the will although the 
‘property bequeathed had vested in the legatees. Jb. 

See INDIANS, 7; 
* PuBuiic Lanps, 3. 


UNITED STATES. 


See Cuaims AGAINST THE UNITED STATES; EMINENT DoMaIn; 
ComMERCE, 1, 3; INpDIANS, 3, 4, 7. 


VENDOR AND VENDEE. 
See PATENTS. 


VERDICT. 


See Anti-Trust Act, 3; 
NEGLIGENCE, 3. 


WAIVER. 


See BANKRUPTCY; 7; JURISDICTION, C; 
EXTRADITION, 4; REMOVAL oF CausEs, 2. 


WAR. 
See INTERNATIONAL Law, 3. 


WATER POWER. 
See NAVIGABLE WATERS. 


WATERS. 


See Conecress, Powers or, 2, 3; 
EMINENT Domain, 1, 2, 4; 
NAVIGABLE WATERS. 
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WILLS. 


1. Bequests free from claims of assignees or creditors; power of testator as’ 
lo. 

While one may not by his own act preserve to himself the enjoyment 
of his own property in such manner that it shall not be subject to 
claims of creditors or to his own power of alienation, a testator may 
bestow his own property in that manner upon one to whom he 
wishes to secure beneficial enjoyment without being subject to the 
claims of assignees or creditors. Claflin v. Claflin, 149 Massa- 
chusetts, 19, approved. Shelton v. King, 90. 


2. Bequests free from claims of creditors; English rule repudiated. 

The courts of this country have rejected the English doctrine that 
liability to creditors and freedom of alienation are necessary in- 
cidents to enjoying the rents and profits from the property by the 
object of bounty of a testator. Jb. 


3. Testamentary intent; duty of court as to. 

One of the highest duties resting upon a court is to carry out the in- 
tentions of a testator as expressed in valid provisions not repugnant 
to well settled principles of public policy. Jb. 

See TRUSTS AND TRUSTEES, 2. 


WORDS AND PHRASES. 


“ Enter”’ as used in Post-office Appropriation Act (see Mails, 6). Lewis 
Publishing Co. v. Morgan, 288. 


““Ground rents” as used in deeds (see Real Property, 2). Camp v. 
Boyd, 530. 


“‘Persons”’ (see Extradition, 1). Charlton v. Kelly, 447. 


“Vend” and “‘vending”’ as used in §§ 4884, 4952, Rev. Stat. (see Pat- 
ents, 8,9). Bauer v. O’Donnell, 1. 


Generally.—See Patents, 4. 


WRIT AND PROCESS. 
See ATTACHMENT; ExtTRADITION, 11; 
CERTIORARI; JuRISDICTION, A 12; C; 
REMOvAL oF Causzs, 1. 








